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THE 


PREFACE 


ROM the number of books which contain our 
ſyſtem of juriſprudence, the expediency of di- 
geſting the laws under important heads is indiſput- 
ably clear; and by the applications that are con · 
tinually making to perſons converſant in the law, 
concerning the title to real and perſonal eſtate in 
caſes of inteſtacy, the Author of this Work was con- 
vinced, that no ſelection could be made from the 
venerable pile of law learning more generally uſe- 
ful, than that which relates to the eſtates of perſons 
dying inteſtate; eſpecially when rendered perfectly 
intelligible to every claſs of readers: with this 
view he has endeavoured, in the following ſheets, to 
avoid ambiguity, and when the Latin words and 
technical terms of the law have occurred, has 
added the Engliſh to the one, and explained the 
meaning of the other. 


Taz expediency of this work muſt be conſpi- 
cuous, if we reflect on the numerous inſtances 


of perſons dying inteſtate, and leaving the whole 
of 
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of their eſtates and fortunes to the diſpoſition of the 
law; and that thereby ſome on a ſudden have been 
intitled to real or perſonal eſtate of conſiderable 
value, whereof not a few have been deprived, if not 
totally defrauded, through ignorance of the law: 
and in reſpect to perſonal eſtate, this has too often 
happened from not knowing who were intitled to 
the adminiſtration, before the deceaſed's effects were 
gotten into the hands of ill-diſpoſed perſons. 


' - From the enſuing Contents the Reader may per- 
ceive the principal matters here treated on, and by 
the Alphabetical Index at the end of the book may 
refer with eaſe to any particular point. 
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Adminiſtration may be revoked when. a will is produced, 
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: 0 


CONTENTS ix 


No diſtribution to be made till after one year _ — 
inteſtate's death, = ge 27 

Adminiſtrators may retain debts due to - 039" thy 2 

Cannot retain to the prejudice of each * — 28 


der. II. The Particulars of what the Adminiſtrator i is 
interefled in, by virtue of his Adminiſtration, E23 


Deſcription of chattels and freehold eſtates, — ib. 
Of chattels real and perſonal, 29 
Of beaſt and animals that are not chattels, but go to the 
heir, and of thoſe that are N and 80 to the admi- 
niſtrator, - 1b. 
Adminiſtrator intereſted 3 in all heats for years, . Do 
In corn ſown, roots planted, and other annual artificial 


profit ; but not in fruit-trees and the like, - 30 
In corn ſown by the huſband of a wife who he a leaſe for 
rs as executrix, 31 


In things affixed, and that may be taken away 1 


prejudice to the fabric of an houſe, | 32 


In a fire engine ſet up for the benefit of a colliery, -" 49 
Goods and chattels in nature of heir-Jooms go to the heir, 


5 
Some chattels go to the wife as her paraphernalia, oy 3 


Sec. III. Of making an Inventory, - 37 


Ordinary may remit the making theteof, - 3 
By whom the inventory is to be made, and the effect 
thereof, — ib. 
In caſe of a conteſt, inventory may be demanded before 
adminiſtration granted; and the judge may iſſue a 
commiſſion for the valuation of he goods ; and a mo- 
nition againſt any with whom the = may hoy that 
they ſhew the ſame, - 39 
When the commiſſion is executed, the inventory to be 


brought in _ by the appraiſers, - 40 
Inventory may be required upon the oath of the mini- 
ſtrator of goods diſpoſed of, — ib. 
Inventory exhibited, a creditor may not object thereto in 
the eccleſiaſtical court, - - hm © 
What is to be put into the inventory, "5 mo 
Stamps on which the inventory is required to be written, ib, 
Form of the inventory, . - - 42 


1 2 Sgr. 


—— 7—64 —ñ1ĩ— — 


| 
' 
| 
| 
| 
| 


\ 


; the term is worth when the rent is deducted, - 7d; 


x CONTENTS. 


Sect. IV. Of getting in the . es, and what ſhall 
Aſets in the Nb s Hands to W. him racks 


able, | Page 43 


Adminiſtrator may enter deceaſed's houſe and take * 
May bring actions as executor, — id, 
May have an action * a 4 covenant, con- 
tract, &c. id, 
New adminiſtrator I ſue ſeire factas, upon judgment 
obtained by former adminiſtrator, 44 
In what caſes coſt in ſuits ſhall be pre by adminiſtrators, ib. 
Aſſets deſcribed, 45 
All the deceaſed's goods that come to the adminiſtrators 
hands aſſets, id, 
Aſſets in the hands of 8 aſſets in the hands Is al. 
Aſſets in any part of the world aſſets in every part, 
A plantation, a chattel to pay debts, — 40 
All goods of a ſaleable nature * — — bb. 
Goods pledged aſſets, ww. - bl. 
Goods and chattels in action, afſets when gotten into poſ- 
ſeſſion. Debts on bonds or 8 not aſſets till 
recovered, = þ, 
Debts for which judgment i is obtained, not aſſets till re- 
covered by execution, - ib. 
If judgment be erroneous and execution avoidable thing 
recovered not aſſets, — 1 
If one covenant to make a leaſe to the ne 
cutors or adminiſtrators, and after his deceaſe the 
leaſe is made to them, ſame is aſſets; ſo if executor 
renew, — - — - bb. 
What adminiſtrator ſue for as adminiſtrator, when reco- 
vered ſhall be aſſets, whether the = be at law'or in 
equity, ib. 
Thing gone from the adminifirator may be aſſets; as 
where the adminiſtrator may have a leaſe for years of 
the deceaſed's, and afterwards Purchaſe the fee, or hav- 
ing a term ſurrender it to him in reverſion, - - ib. 
Where debtee makes his debtor e the on will 
be aſſets as to creditors, 
Goods in poſſeſſion of the deceaſed, and not his Ay not 
aſſets; ſo if he was outlawed his. goods are ne 48 
Releaſe of a debt makes it aſſets, - bb. 
Leaſe for years of an annual rent, aſſets for ſo. * as 


In 


CONTENTS. 


In what cafes an eſtate per auter vie is diſtributable. 
The fame aſſets in the hands of the heir if he has it as 


ſpecial occupant, - "Lp Page 49 
Mortgage for years aſſets at law, but — in fee © 

aſſets in equity, - id. 
To whom money due on mortgage is to be paid, — ib. 
Servant free on the death of maſter, - - ib, 
Intereſt in an apprentice a chattel perſonal, and goes to 

the executor ; ſo the intereſt in a priſoner for debt, 50 


Acts done by an adminiſtrator 2 though the admini- 
ſtration be afterwards repeal Difference when re- 


pealed by citation or by appeal, 5 
Creditor may have relief 3 an adminiftrator i in caſe 
of fraud, - ib. 


Where adminiſtration is obtained for defrmiding eech. 
tors, adminiſtrator 72 be charged as executor of his 


own wrong, - - ib. 
What an executor of his own wrong is, and the effect 


thereof, 1 - - 51 


_ V. The I 5 ow and . in paying . 
ebts, "_ 


Debts to be paid according to the . of priority, ib. 


Funeral charges, &c. — ib. 
Debts due to the King, — bb. 
Debts preferred by particular ſtatutes, — — 52 
Debts of record, as judgments, &c. ib, 
Judgment had — adminiſtrator, and though without 


defence, fame as if had againſt the deceaſed, - 5 3 
Where two judgments, the firſt that ſues execution to be 


preferred, - - - - ib, 
Before execution ſued adminiſtrator TY pay which cre- 
ditor he pleaſes, - ih. 


Judgments not limited to the courts at c Weſtminſter, ib. 
Judgments not n not to be W in ray- 


ment, ib. 
Where judgments obtained 3 in any of FIG courts at Weſt- 

— may be found, - = — ib. 
Decree in equity equal to a judgment at law, 


Adminiſtrator may give precedency to which he will in 
payment of debts due on ſtatutes and recognizances ; 


but thoſe forfeited are to be preferred, 29 8 ib. 
a 3 Time 


xi CONTENT. 


Time of antiquity between one ſtatute and another gives 
no advantage as to goods, but he who firſt ſeizeth them 
by execution is preferred, - - Page 54 

Mortgages to be reckoned amongſt debts of record, - bb. 

Mortgages, ſtatutes, and recognizances, to be paid ac- 

cording to their priority, - - «+: Fo 

Debts by ſpecialty, ib 

Rent arrear, a debt by ſpecialty, againſt which the ad- 
niſtrator cannot wage his law. What it is to wage law, ib. 

Bond good againſt adminiſtrators, . not named; 
otherwiſe in reſpect of the heir, 56 

Debts of record to be taken notice of at be $ peril ; 
but executor muſt have notice of debts due by ſpecialty, ib. 

Where divers obligations of the like kind, executor may 
diſcharge which he will firſt; unleſs the day of payment 
in one is expired, and in the other is not n or 
unleſs ſuit be commenced, id, 

Executor may confeſs judgment; and where ſeveral ac- 
tions brought, the fr ſt u er 8 to be firſt 


_ ſatisfied, - 9 
Intereſt, what debts carry intereſt, - 3 
Simple contract debts deſcribed, — — ib. 


One ſimple contract creditor may be paid his whole debt 
if no ſuit commenced, and _—_ 1 be left for 
tte rell, 5 
Adminiſtrator hath no legal notice of a debt unleſs ſuit be 
commenced, id, 
Promiſe made by. adminiſtrator not Gong unleſs by 
writing, - bd. 
Apprentice to be provided for, ib. 
Aſſets both legal and equitable; what thoy are, and how 
to be applied in paying debts, - 59 
Adminiſtrator ſued for a ſimple contract debt while a debt 
on ſpecialty remains unpaid ; muſt not pay the ſimple 
contra&debt, nor ſuffer the plaintiff to recover, ib, 
If ſued on bond or ſpecialty while debts on record remain 
unpaid z muſt not ſuffer plaintiff to recover, 60 
If executor plead fully adminiſtered, and any aſſets found 
to be in his hands, n ſhall have eee for his 
whole debt, ib 
Safe way for adminiſtrator where deſirous of being rid of 
the ace, to file a bill againſt the creditors, - ib. 


SECT, 


Sxcr. VI. Of accounting before the Ordinary, Page 61 


Ordinary may call adminiſtrator to account, but not 
otherwiſe than by an inventory ; unleſs at the inſtance 
of ſome perſon having a demand out of the deceaſed's 
eſtate; | = = „ — ib. 
Adminiſtrator called to give an account by a perſon hav- 
ing intereſt, is bound to exhibit an inventory and ac- 
count upon oath if demanded, — 5 
Adminiſtrator called to account before-the ordinary, may 
cite the next of kin and others having intereſt in the 
deceaſed's goods ; and upon their appearing or con- 
tempt the judge will proceed to give ſentence, 62 
Adminiſtrator to be allowed all reaſonable expences, ib. 
Adminiſtrator not being cited to account, ordinary muſt 
b. take his account as given in, and not oblige him to 
rove the items, or ſwear to the truth of them, - ib. 
Adminiſtrator's account not examinable by the ordinary, 


ib. 


5 unleſs a party controverts it, — - 63 
b. A bill for diſtribution properly lies in chancery, ib. 
b. Ordinary no juriſdiction where the ſurplus of perſonal 


eſtate, for want of diſtribution by a will, is diſtributable, ib. 
Ordinary cannot compel an inteſtate's money to be 
brought into the ſpiritual court for diſtribution to be 


made, — - = ib, 
CHAP. II. 


* 


Scr. I. What the Adminiſtrator is to obſerve before he 
makes Diftribution, - — "a 


The time when diſtribution is to be made, and the ſe- 
curity that may be required, - = ib. 
Receipts to be given purſuant to the ſtatute of 19 Geo. III. ib. 
To be given purſuant to the ſtatute of 23 Geo. III. 65 
To be given by the wife, children, or grandchildren, of 

the deceaſed, - ad. - - 


a 4 SECT. 


CONTENTS. xi; 


66 


— ——IBh — 


| 
| 
[ 
| 
I 
[ 


—— — 


Secr. II, Of making Diftribution, - Page 66 
How to be made amongſt the n eu and chil- 


dren, ib. 
Children that bare. been 3 equal to the others 
. ſhares not io have any ſhare in the diſtribution ; but if 
not advanced to their full proportipa; to have as much 
as will make them equal, 
Heir at law to have an equal ſhare with the other chil. 
dren, notwithitanding any land he may have had, bb. 
If heir at law have had any advancement otherwiſe than 


by land, mult abate for the ſame, bb. 
If co-heireſſes have had any advancement beſides] la 

they muſt bring the ſame into hotchpot, bb. 
The word hotchpot explained, - - bb. 
Heir to ie en lands not. to abate i in am 
thereof, 68 


What may be given to or beſtowed on a child, yet no 
c part of his advancement within the- meaning of the 


- ib. 

What ſhall be hd an neee of children, 69 
Grandchildren to bring into nne what r father 

was advanced, 70 
Widow to have no — of children n 

when brought into hotchpot, - — bb. 

How diſtribution is to be made gangs the inteſtate's 

. children, I 
Child in the mother's womb equally intitled 0 the 

other children, | 72 
How diſtribution is to be made. where there are only 

grandchildren, id, 
How to be made where fs of the inteſtate's children 

are living, and fome dead having left children, 9 

If but one deſcendant, the whole veſts in that one, 73 
Diſtributiye ſhare veſts APRN on the inteſtate's 

death, — ib. 
If no deſcendant, inteſtate⸗ 8 = to have a rad and 

his next of kin the other, ib. 


Where the inteſtate leaves ng wife, 1 or Gian, 
his mother, brothers, and ſiſters, and the repreſentatives 

of his brothers and ſiſters, have the whole, - 74 

i leave no brother or ſiſter, or repreſentative of brother 
or ſiſter, his mother has the whole, — — Hil 

2 Ian 


CONTENTS? x” 


Half blood equally intidled with the whole blood, as allo 


a poſthumous child, Pa 
How diſtribution is to be made between the i inteffacys 75 


mother, brothers, and ſiſters. And how between his 


. mother and his brother's and ſiſter's children, - 6 
Repreſentation not admitted among collaterals after bro- 
thers and ſiſters children, 77 
Kindred diſtinguifhed _ by the right line or by the 
7 collateral, ib. 
How the degrees of kindred are to ; be terkkoced, — 78 
k Brother of inteſtate preferred to his grandfather, 79 


Grandmother preferred to inteſtate*s aunt, = 80 

How diftribution is to be made where the-inteftate's aunt 
and a deceaſed brother's children are his next of kin, ib, 

Brief deſcription of thoſe who will be intitled to the 
inteſtate's eſtate, purſuant to / the ſtatute of Car; II. 


and Jac, II. — — — g I, 

Table of diſtribution, 83 
How the inteſtate's eſtate is diſpoſed of in cafe be dies" 

without kindred, | 84 


Muſt be conſanguinity or relationſhip by blood, to intitle 
a perſon to a ſhare of an inteftate's eſtate, - ib. 
Huſbands and wives of inteſtate's ON intitled in * 
right of each other, - 76. TER 


— : 
CHAP. 


The Deſcent of real Eftates, or . of ee 
How the Law diſpoſes thereof to the Heir; the Huſ- 
band of a 2 Wife, and the Wife of a deceaſed 


Huſvaud. 


SECT. I, How the Law poſes is the Inheritance to the 
Heir, 86 

Of fee-fimple, and in what manner the aticeſtct muſt be 
poſſeſſed of the N that his heir * have it at 


his death, ib. 
Law of inheritances i in \ fee-limple the principal 4 of 

the laws of real property, 87 
Rule that inheritances ſhall never lineally aſcend. That 


ſons ſhall be admitted before 3 8 
Where 


| 
N a 
| 
| 


xvi CONTENTS. 


Where 2 man hath two ſons and two daughters. How 
the ſons ſhall inherit; and in caſe of their death without 
iſſue, how the daughters ſhall inherit, - Page 88 

Eldeſt ſon and his iſſue to ſucceed before the younger, ib. 

Where a man hath iſſue two daughters, and one dies leav- 
ing daughters, and then the father of the ſiſters dies. 
How the ſurviving ſiſter and her nieces ſhall inherit, ib, 

Where the next heirs may be ſix nieces, three by one ſiſter, 
two by another, and one by a third. How the inheri- 
tance ſhall be diſtributed, id, 

Where a man hath only three daughters, all of whom 
have died; one leaving ſons ; another daughters; and 
the third a daughter and a ſon. How the inheritance 
ſhall be diſtributed on the death of the grandfather, - 89 

On failure of iſſue of the perſon laſt ſeiſed, the inheritance 
to deſcend to the blood of the firſt purchaſor, ©: 

How the inheritance is to deſcend to the blood of the firſt 
purchaſor ; ,who thoſe are, and how to be traced, 

Whole blood excludes the half blood. nnn of the 
half blood, - 91 

In collateral inheritances male ſtocks to *S — to 
female, unleſs the lands have deſcended from a female, 91 

If the line from which the lands deſcended is forgotten, or 
was never known, the male line to be firſt ſearched for 
finding heirs, ib. 

Heir favoured by the law. Not liable to pay imple — x 
tract debts, ' 

If the eſtate is mortgaged, muſt be redeemed by the 
perſonal eſtate, if ſufficient to pay the deceaſed's debts, id. 

If not ſufficient perſonal eſtate to pay the deceaſed's 
debts, real eſtate liable to pay ſuch as are due ops bonds 
and ſpecialties, id, 

Heir liable to pay his anceſtors debts, though he may y have 
ſold or made over r the eſtate before action brought, 94 


Sect. II. How the Law di ofes of a Wife's real Eflate : 
or the Law fray a _— by the dn: 9.4 Eng- 1 
land, 0 


Huſband by having iſſue, intitled to hold his wife's eſtate 
for his life, as tenant by the curteſy of England, - ib. 

Wife muſt have actual pong yet _ not . 
neceſſary, . id, 


3 Huſband 


CONTENTS. xvii 


Huſband may be tenant by the curteſy of ſome heredita- 
ments, though wife not actually ſeiſed thereof, Page 95 
The courts of equity have allowed * of truſts and 


other intereſts, - ib, 
If wife be an * huſband . be * by the » 
curteſy, ib. 
Iſſue muſt be born alive, and capable of inheriting, to in- 
title the huſband to curteſy, ib. 
A monſter who hath not human ſhape, not capable off in- 
heriting, - i 


The nature and effect of a tenancy by the curteſy, - 96 
Wife cannot diſpoſe of her eſtate either by will or deed; 
yet huſband and wife may diſpoſe thereof, 3 


Sect, III. How the Law diſpoſes of an Huſband's real 
Eflate : or the Law concerning a Tenancy in Dower, ib. 


Wife to be endowed of one-third part of all lands held 


by her huſband in fee-ſimple, or fee-tail, ib. 
What is requiſite to intitle the wife to dower, and what 
may render her incapable of being endowed, - 97 


Wife intitled to dower whether ſhe hath iſſue or not, ib. 
Seifin in law of the huſband ſufficient to * the wife to 


dower, — —— — ib. 
Seiſin of the huſband for ever ſo ſhort a ts ſufficient to 

intitle the wife to dower, - - 98 
Certain hereditaments whereof the wife cannot be en- 

dowed, ib. 
Wife cannot be barred of dower by any aRt her buſband 

can do alone, nor without a fine, &c. - ib, 
Method ſometimes uſed by an huſband to fave the expence 

of a fine when he conveys the eſtate, - ib. 


Wife may be barred of dower by 9 made defore 
marriage, - 
Method of conveying an eſtate to a man whereby his 
wife may not be intitled to dower, >= ib, 
Certain counties, cities, towns, &c. indulged with abid- 
"g by their own cuſtoms, which prevail in contra- 
diſtinction to the general law of the land, = ib. 
Cuſtom of gavel kind, - ib. 
Cuſtom of borough-engliſh. Cuſtoms of manors, 100 


CHAP, 


xviili CONTENTS. 


Ear. 


The Cuſtoms of the City of London and Province if 


York. 


Sect. I. Mberein the Cuſtoms of London and York agree, 
and wherein they vary, - Page 


The inhabitants of London and York, as well as other 
parts of the kingdom, impowered to diſpoſe by will, 
of the whole of their perſonal eſtate to whom they 
think fit, 

The ancient cuſtoms of London and York temaln i in 
full force in reſpec to the eſtates of inteſtates, = 
London different from other parts of the nation in re- 
ſpe to the cuſtody of children, - - 
Executors and adminiſtrators of freemen of London to 
exhibit inventories before the mayor and aldermen, 

Not excuſed by being bound in the ſpiritual court, 

Of intermarrying with an orphan of London, - 

Principal points wherein the cuſtoms of London and 

York differ, - - - 


, teflacy, 
Freeman's widow and children intitled to his pany 
0 


eſtate by the cuſtom, whether he dies in London, 

or his eſtate be in London or elſewhere, — — 
How the eſtate is to be divided between the freeman's 

widow and children, - - 
After-born child intitled with the reſt, . — 


How the eſtate is to be divided where there is a widow 
and no child. How where there are children and no 
wife. How where there is neither wife nor child, 

Widow may be barred by SEE or children by be- 


ing advanced, = 
How the widow may be barred as to her caflomary part 
only, 


How ſhe may be barred of her cuſtomary, and other part 
| of her huſband's perſonal eſtate, — 2 


SECT, Il. The 4 hs City of < London as to In- 


101 


104 


CONTENTS. xix 


How the children will be intitled when the widow is 
barred of her claim, - Paze 106 
The effet of children advanced i in part or in whole, 
Advancement mult be of perſonal eſtate, - ih. 
Real eſtate ſettled on a child no advancement, 107 
What may be given to a child, . be e an ad- 
vancement, ib. 
Marriage portion mey be an advancement in part or in 
whole, 108 
Child of age may bar herſelf of a any future claim from her 
father's perſonal eſtate, — 109 
A man of age, who marries a freeman's daughter who 
is under age, may bar himſelf of any future claim, ib. 
Releaſe by a man of age, who marries a freeman's 
daughter who is under age, may bar huſband and | 
wife, - - - 110 
Children partly advanced to bring in ſuch advancement 
among the other children, and the widow to have no 
benefit therefrom, ib. 
If ſeveral children, or but one child, d ſuch be fully 
advanced, widow to have half by the cuſtom, 111 
Where the freeman leaves an only child, but no wife, 
the child ſhall have the whole, — * 112 
Where he leaves no wife, but ſeveral children, one ad- 
vanced in part, another fully advanced, and another 


not advanced: how ſuch will be intitled, ib. 
Repreſentatives of e children intitled * the ſta- 8 

tute, ib. 
How the freeman's s eſtate ſhall be divided between his 

wife and grandchildren where he leaves no child, II3 
Infant cannot deviſe orphanage ſhare, but may the ſhare 

intitled to by the ſtatute at certain age, - ib. 


SECT, III. The * of w Province f York as to ms 
teſtacy, 114 
an inhabitant or houſeholder of the Province of Vork 


dying there or elſewhere inteſtate, his wife. and chil- 


dren intitled to his ellate ; and how as by the cuſtom | 
ib. 


and ſtatute, — 
Wife allowed her wearing apparel and furniture of her 
bedchamber, - - ib, 
Wiſe may be barred by ſettlement, - - id. 


How the eſtate is to be diſpoſed of where there is a wiſe 
and 


xx CONTENTS. 


and a child or children, which child is heir, or which 
children were advanced by the father, Page 114 
If the inteſtate leaves neither wife nor child, his perſonal 
eſtate to be diſtributed as directed by the ſtatute of 
diſtribution, - - 15 
Child having any real eſtate by deſcent or otherwiſe from 
his father, excluded from a cuſtomary ſhare of his fa- 
ther's perſonal eſtate. So if he is heir to lands in fee- 
ſimple or fee-tail on or ſpecial, or if he is heir 
in reverſion, - — id, 
Brief deſcription of eſtates tail, ib, 
Heir excluded by * lands by his father $ marriage 
ſettlement, | 116 
Heir only excluded from what he would be intitled to by 
the cuſtom, and not from what he is ny to by the 
ſtatute, - |, 
What may be beſtowed on a child, yet not > an 
advancement, — 117 
What ſhall be deemed an advancement ſo as 1 toexdude 
a child from a filial portion, - ib, 
Children partly advanced may bring ſame into hotchpot, 118 
If no wife, but an only child, ſame to have the whole, ib. 
If divers children, and one is heir atlaw, and the others 
advanced; heir at law by the ſtatute to have the whole, 119 
How the eſtate is to be diftribured where there are divers 
children; one heiratlaw; another advanced; another 
partly advanced; and another not advanced, e 
Repreſentatives of decealed children admitted by the ſta- 


tute, but not by the cuſtom, ib. 
What part the wife ſhall have where there 1 is no By 

or repreſentative of any child. id. 
What part ſhe ſhall have where there be only repre 

ſentatives of a child or children, — 120 
How the eſtate is to be diſtributed where there is a ui 

and children, and one child is heir at law, and the 

others advanced, ib. 
How to be diſtributed where there is a wiſe and children, 


one of the children not being advanced, - ib. 
Example of how diſtribution is to be made where the 
inteſtate leaves a widow and four children; the firſt 

of which being heir at law to frechold lands, and alſo 

advanced with a certain ſum ; the ſecond child fully 


advanced ; the third partly advanced ; and the fourth 


CONTENTS. xxi 


not at all advanced, - > — Page 120 
Example continued, „ 
If wife is barred by ſettlement, children to have the 

whole, ib. 


Cuſtomary ſhare veſts in the children on the inteſtate” 8 
death, in contradiſtinction to the cuſtom of London, ib. 
Children's ſhare being veſted on inteſtate's death, if 
either die without will, his or her ſhare muſt fall 
under the ſtatute of diftribution, - 122 © 
Infants at certain ages may make wills, and thereby diſ- 
poſe of their perſonal eſtate, but cannot diſpoſe of 
* eſtate under 21 years of age, ib. 
bſervations on the uſe and benefit a will may be to a 
man's family or relations, — ib. 
As where he gives them thereby juſt as much as the law 
would intitle them to in caſe he died inteſtate, — ib. 
As where he leaves a wife and ſeveral children of age, 
ſome of them advanced in part or in whole, - 123 
As where he leaves no wife, but children under age, 124 
Will ſhould be made by a jo — verſed in the 


law | ib. 
conſequences chat have enſued by with being made by 
perſons not ſufficiently verſed in the Jaw = 125 


Method for preventing a will being clandeſtinely de- 
ſtroyed during the __ 8 _ or *— after 
his death, -' 


E RR AT A. 


Page. Line. | 
41,—26, for ſeeme xpedient, read ſeem expedient. 
$0,——21, after perſons, add who. 
$7,—26, for he, read the. 

61,——10, after or, add them. 
77,——In the ſecond note, read 1 P. Will. 25. 


DD nn nw Inn rr IIS 


THE 


WILL WHICH THE LAW MAKES: 
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How it Drs pos Es of a PERSON's ESTATE, in caſe 
he dies. without WILL or TESTAMENT. 


e 


Of Inteflates. Of Adminiſtration: why it ſhould 
be obtained, and who are intitled thereto. By 
whom it is to be granted. The Method of 
obtaining it, and the Expence thereof. How 
the ſame may be revoked. 


SECTION THE FIRST, 


or INTE STATES. 


makes no will at all; another that makes a will 

and executors, and they refuſe to act: in this caſe he 
dies quaſi inteſtatus * ; that is, as if inteſtate, But this lat- 
ter is not that kind of inteſtacy here intended: for in this 
caſe the law does not diſpoſe of the eſtate; as here ad- 
miniſtration is to be granted cum teſtamento annexo, that is, 
with the teſtament annexed ; and then the duty of the admi- 
niſtrator is very little different from that of an executor *; he 
being to adhere to the teſtament, which is to be his guide in 
Ciſpoſing of the eſtate and effects of the deceaſed, But as the 


2 2 Inſt, 397. 8 b Black. Com. 2 V. 504. 


Tg are divers kinds of Inteſtates. One that 


former, 
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former is that which is here intended, I ſhall briefly take 
notice of the diſtinction Wentworth makes between a will 
and a teſtament, without entering into a minute - diſcuf. 
ſion of inteſtacy, which would be foreign to this ſubject; 
the intent whereof is, not to point out the various kinds of 
inteſtacy ; but to ſhew how the law diſpoſes of a perſon's 
eſtate in caſe he dies wholly inteſtate, It is ed a will, 
ſays Wentworth, when there is an executor appointed; and 
when there is none, it is termed a teſtament. So there may 
be a will where there is no teſtament, and a teſtament where 
there is no will, And where a teſtament is made without 
an executor being named, this teſtament is to be adhered to 
as a guide to the adminiſtrator in diſpoſing of the eſtate, in 
the ſame manner as where one or more executors are named, 
and they refuſe to act. 


CECTION THE SECOND, 


or ADMINISTRATION: way 1T SHOULD BE 
OBTAINED, AND WHO ARE INTITLED THERETO, 


A” 


N adminiſtrator cannot act before letters of adminiſtra- 

tion are granted to him*, But when theſe are granted, 

the perſon deputed by the ordinary, that is, the perſon who 

grants the letters of adminiſtration, to adminiſter the in- 

teſtate's goods, ſhall have an action to demand and recover, 
as executor, the debts due to the inteſtate *, 


Ir the deceaſed dies wholly inteſtate, without making 
either will or teſtament, then general letters of adminiſtration 
muſt be granted by the ordinary to ſuch adminiſtrator as the 
ſtatutes of 31 Edw. III. c. 11. and 21 Hen. VIII. c. 5. direct; 
and in conſequence of which, the ordinary is compellable to 


© Went. Off. Exec; 2, e 1 alk. 301, 
« Ibid, | Stat. 31 Edw, III. e. 11, 
| By grant 


- 


who dies without WILL or TESTAMENT. 3 


grant adminiſtration of the goods and chattels of the wife to 
the huſband, or his repreſentatives * ; that is, his executors 
or adminiſtrators, who, if the huſband dies before adminiſtra- 
tion taken, will be intitled in equity, and not the wife's next 
of kind. And that the adminiſtration of the wife's goods of 
right appertaineth to her huſband, is confirmed by the ſtatute 
of the 29 Car. II. c. 3. which enaQeth, that the ſtatute of the 
22 & 23 Car, II. c. 10. concerning the diſtribution -of in- 
teſtates effects, ſhall not extend to the eſtates of femes-covert 
that ſhall die inteſtate ; but that their huſbands may demand 
and have adminiſtration of their rights, credits, and other 
perſonal eſtates, and recover and enjoy the ſame . But if the 
wife was executrix to another; then, as to the goods which 
ſhe had in that capacity, adminiſtration muſt be granted to 
the teſtator's next of kin. | 


By the ſtatutes of Edward the Third and Henry the 
Eighth, before mentioned, the ordinary is compellable to 
grant adminiſtration of the huſband's effects to the widow, or 
next of kin. But he may grant it to both, or either, at his 
diſcretion l. For, it being moved for a mandamus * to the 


g Black. Com. 2 V. 504. 

h Cro. Car, 106. 1 P. Will. 381. 
3 Atk. 526. 

The huſband has ſeldom occaſion 
for taking adminiſtration on the death 
of his wife, unleſs it is to recover ſome- 
thing that appertained to the wife, 
which ſhe was not poſſeſſed of during 
the marriage; for on the marriage, 
all the chattels- perſonal the is poſſeſicd 
of, immediately veſt in her buſband, 
and her chattels real he may make his 
own if he will, What theſe are, ſce 
p. 28, 29. 

k 3 Salk, 21, 

1 Black, Com, 2 V. 496. 504. 

m Mandamus is a writ, whereby a 
command iſſues in the King's name, 
from the court of King's Bench, di- 
refed to any perſon, corporation, or 
inferior court of judicature, within the 


King's dominions, requiring them to do 
ſome particular thing therein ſpecified, 
which appertains to their office and 
duty, And this writ may be obtained 
for an infinite number of other pur- 
poſes. It is grounded on a ſuggeſtion, 
by the oath of the party injured, of his 
own right and the denial of juſtice, 
Black. Com, 3 V. p. 110. The matter 
for which this writ is obtained muſt be 
laid before the court. 3 New Abr. 528. 
And as the matter muſt be laid before 
the court, it muſt be in term time, 
when the court is ſitting. 'The manner 
of laying it before the court is by coun- 
ſel, who moves the court on the oath 
of the injured party; which oath is de · 
livered to him in writing, with his in- 
ſtructions, as previouſly drawn up by 
an attorney, | 
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official of the biſhop of Glouceſter, to commit adminiſtration 
to the widow of an inteſtate, the court obſerved, That 
would be to deprive the ordinary of his election, in granting 
it to her, or the next of kin; and therefore ordered the man- 
damus to be taken generally, to grant adminiſtration of the 
goods of the inteſtate v. The ordinary may grant admini. 
ſtration, either jointly or ſeparately ; for he may grant ſeve- 
ral adminiſtrations of ſeveral parts of the goods of the in- 
teſtate®; as where a man died inteſtate, leaving a wife and 
a brother, the ordinary had granted adminiſtration of ſome 
particular debts to the brother, and the reſidue to the wife, 
It was agreed by the court, that the ordinary might grant ad- 
miniſtration to the brother, as to part, and to the wife for the 
reſt, in which caſe neither could complain; fince the ordi- 
nary need not have granted any part of the adminiſtration to 
the party complaining. But if the inteſtate leave a bond of 
tool. the ordinary cannot grant adminiſtration of 5ol. ts one 
perſon, and 50l. to another, becauſe this is an entire thing “. — 
Among the kindred, thoſe are to be preferred that are the 
neareſt in degree to the inteſtate ; but of perſons-in equal de- 
gree, the ordinary may take which he pleaſes 4. The near- 
neſs of degree ſhall be reckoned according to the computation 
of the civil, and not of the canon law*® : and therefore, where 
there be both parents and children of the deceaſed, the children 
are intitled to the adminiſtration in preference to the parents, 
though both are in equal degree of kindred ; and on failure of 
children, the parents are intitled'. Then follow bro- 
- thers, grandfathers, uncles, or nephews, (and the females of 
each claſs reſpectively,) and laſtly, couſins. The half 
blood * is admitted to the adminiſtration as well as the whole: 


a Str. 552, reckoned according to the Civil Laws 
© 1RolVs Abr. 908. See pag. 78. 

" Þ x Salk. 36. Black. Com. 2 V. 504. 
4 Black. Com. 2 V. og. Who the half blood ate; ſee pag. 77» 


T7 How the nearngſs of degree is 


for 


who dies without WiLL or TESTAMENT. 5 


for they are of the kindred of the inteſtate, and only excluded 
from inheritances of land. Therefore the brother of the 
half blood ſhall exclude the uncle of the whole blood, and 
the ordinary may grant adminiſtration to the ſiſter of the half, 
or the brother of the whole blood, at his own diſcre- 
tion”. But if there is a brother and a ſiſter of the half lood, 
and the ſiſter is married, then it muſt be granted to the bro- 
ther, and not to her and her huſband ; becauſe in effect it 
makes the huſband adminiſtrator, who is not of kin to the 
inteſtate ; and if ſhe die, the huſband would ſtill continue 
adminiſtrator, and ſo might poſſeſs himſelf of the whole per- 
ſonal eſtate ®,—If the right of adminiſtration devolves upon 
an infant, the ordinary is to grant adminiſtration till he ar- 
rives at the age of twenty-one ; becauſe an infant cannot, be- 
fore his full age, give bond to adminiſter faithfully . And 
as ſuch an adminiſtrator is but in nature of a curator for the in- 
fant, and has no intereſt or benefit in the inteſtate's eſtate; but 
in right of the infant, it has always been held diſcretionary in 
the ordinary to whom to grant it, and therefore it hath been 
ſrequently adjudged, that he is not obliged, within the ſta- 
tute of Henry the Eighth, to grant it to the next of kin, 
either of the deceaſed or the infant . If none of the kindred 
will take out adminiſtration, a creditor may by cuſtom do it. 
And the ordinary may, in defect of all theſe, commit admini- 
ſtration (as he might have done before the ſtatute of Edward 
the Third, when the ordinary had the abſolute diſpoſal of 
inteſtates effects); to ſuch a diſcreet perſon as he approves 
of; or may grant him letters ad colligendum bona defuncti; 
that is, to gather up the goods of the deceaſed, which neither 
make him executor nor adminiſtrator ; his only buſineſs be- 
ing to keep the goods in his ſafe cuſtody, and to do other acts 


41 Black. Com. 2 Y, 505. X Godolph. 102. 5 Co. Rep. 29. | 
Vv Thid, Y Hob, 251. 1 New Abr. 381. 
V 3 Salk, ag. * 2 New Abr. 398. 
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for the benefit of ſuch as are intitled to the property of the 
deceaſed *.—If an adminiſtrator dies, his executors are not 
adminiſtrators; but it behoveth the ordinary to commit a 
new adminiſtration ®, Where the adminiſtration is granted 
to two, and one of them dies, the adminiſtration ſurvivethto 
him who is living ©, 


Merton TRE Tr d. 


WHERE, AND BY wHoM ADMINISTRATION 1; 
TO BE GRANTED. 


ENERALLY the perſon who is to grant adminiſtra- 
tion is the biſhop of the dioceſe, or his officer, where 

the inteſtate dwelled 1. And if all the goods of the deceaſed 
lie within the fame juriſdiction, an adminiſtration granted 
by him is the only proper one; but if the deceaſed had bna 
notabilia, or chattels to the value of one hundred ſhillings, or 
five pounds, in two diſtinct dioceſes; then adminiſtration 
muſt be taken out before the metropolitan of the province*, 
But if a man die upon a journey, the goods that he then hath 
about or with him, ſhall not be as bona notabilia to cauſe ad- 
miniſtration to be committed in the prerogative . —Debts 
owing to the inteſtate are bona notabilia, as well as goods in 
poſſefion*®. And they ſhall be bona notabilia in that dioceſe 
where the bond or other ſpecialties be, and not where the 
debtor inhabits ®, So judgments obtained in the courts at 
Weſtminſter, upon actions laid in the country, are bona ro- 
tabilia; not-where the action was laid, but where the judg- 
ment was obtained, becauſe the record is there i. But if the 
debts be only by ſimple contract, without ſpecialty, then they 
are to be eſteemed bona notabilia in the place where the debtor 
is k. So a bill of exchange ſhall be ſaid to be bona notabilia 
where the debtor is, and not where the bill is; ; for it is no 
ſpecialty in law: for if the adminiſtrator pays debts upon 


a. Went, Off. Exer. chap, 14. f Swinb. 438, 439. 

b 1 Roll's Abr. 907, 8 1 Koll's Abr. gcg. 

c Caf, Talb. 127. | h Jbid. 

d Swinb. 427. i Carth. 148. 

© Black. Com, 2 V. 50g. * Went, Off. Exec. 46, 
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ſimple contract, or ſuffers judgment againſt him, in ſuch 
ations he may plead ſuch payment or judgment in bar to an 
action upon a bill of exchange .- Where one dies poſſeſſed 
of goods in London and Dublin, in ſuch caſe the reſolution 
ſcems to have been, that the archbiſhop of Canterbury, by 
his prerogative, was to grant adminiſtration of the goods in 
London, and the archbiſhop of Dublin for thoſe in Dublin *. 
If one die in Ireland, and have nothing but a ſpecialty for 
money, and that ſpecialty doth lie in England, the ordinary 
of the dioceſe, within which the place is where the ſpecialty 
lies, ſhall commit the adminiſtration; and if the ordi- 
nary of another dioceſe grant it, the adminiſtration is void: 
and therefore the caſe was, a merchant in Ireland was bound 
in an obligation of forty pounds to one J. S. in London, 
and the obligation was made in Ireland, but remained always 
in London, and the merchant died inteſtate in the county of 
Bedford in England, and a biſhop of Ireland did commit the 
adminiſtration to one, and the archbiſhop of Canterbury did 

commit it to the wife of the inteſtate, who had the obliga- 
tion: in this caſe, the laſt adminiitration was adjudged 
good: and it was there held, that che adminiſtration ſhall be 
zranted by the ordinary of the place where the ſpecialty doth 
lie at the time of the death of the inteſtate, and not by the or- 
dinary of the place where the debt began. In caſe a perſon 
has bona notabilia both in the province of York and Canter- 
bury, adminiſtration muſt be taken out before both metropo- 
litans, it within the juriſdiction of each there are hna notabi- 
lia in divers dioceſes; or elſe if in either of the provinces, the 
goods lay in one dioceſe, then adminiſtration muſt be taken 
out before the particular biſhops in whoſe ſeveral dioceſes the 
goods are. Or if the deceaſed had goods in the juriſdiction 
of one metropolitan, lying in divers dioceſes, and in the 


I 7 Salk. 164. n Shep. Tonch. 443. 
= Gibſ. 472+ 4 Burn's Eccleſ, Law, 182, 0 Went. Off. Exec, 46, 
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other, but in one dioceſe ; then adminiſtration muſt be tak 
out before the archbiſhop, who has juriſdiction over the d. 
vers dioceſes, and before the particular biſhop of the dio. 
ceſe?,— The granting of adminiſtration of the goods of every 
biſhop, although he hath not goods but in his own jutiſ. 
diction, doth belong to the archbiſhop 4, 


THERE are «certain peculiar eccleſiaſtical juriſdictions, 
where, by preſcription, or compoſition, or other ſpecial title, 
the granting adminiſtration of the goods of ſuch as dwell and 
die within thoſe places, doth appertain to the judge of that 
peculiar . There is the court of peculiars, which is a branch 
of, and annexed to the court of arches, It has a juriſdiction 
over all thoſe pariſhes diſperſed throughout the province of 
Canterbury, in the midſt of other dioceſes, which are exempt 
from the ordinary's juriſdiction, and ſubject to the metropoli- 
tan only*,—Where one dies poſſeſſed of goods in the dioceſe 
of an archbiſhop, and in a peculiar of the ſame dioceſe ; there 
ſhall be ſeveral adminiſtrations, and the archbiſhop ſhall have 
no prerogative, becauſe the peculiar was firſt derived out of 
his juriſdiction :. But where one dies poſſeſſed of goods in 
ſeveral peculiars within the ſame dioceſe ; in that caſe admi- 
niſtration ſhall not be granted by the biſhop of the dioceſe, but 
by the metropolitan ; inſomuch as they are exempt from or- 
dinary Juriſdiction ", « 


By the ſtatute of the 4 Ann. c. 16. ſect. 26. The power of 
granting probates of wills, and letters of adminiſtration, of the 
goods of perſons intitled to wages, for work done in her Ma- 
jeſty's yards and docks, is declared to be in the ordinary of 
the dioceſe; or ſuch other perſons, to whom the ordinary 
power of probates of wills, or granting of adminiſtrations do 


p Went, OF. Exec, 4 s Black, Com. 3 V. 65. 
4 4 loſt, 335. t Gibſon, 472. Cro, Eliz. 749» 
7 Swinb. 427, 4 u Gibſon, 472+ Swinb, a 449 
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belong, where ſuch perſons ſhall die; and the wages due to 
ſuch perſons ſhall not be taken to be bona notabilia, to found 
the juriſdiction of the prerogative court. 


Tux prerogative is grounded upon this reaſonable found- 
ation : that as biſhops were formerly themſelves the admi- 
niftrators to all inteſtates in their own dioceſe ; and as the 
preſent adminiſtrators are in effect no other than their officers 
or ſubſtitutes, it was impoſſible for the biſhops, or thoſe who 
ated under them, to collect any goods of the deceaſed, 
other than fuch as lay within their own dioceſes, beyond 
which their epiſcopal authority doth not extend. And it would 
be extremely troubleſome, if as many adminiſtrations were 
to be granted, as there are dioceſes within which the de- 
ceaſed had bona notabilia, beſides the uncertainty which cre- 
ditors and legatees would be at, in caſe different admini- 
ſtrators were appointed, to aſcertain the fund out of which 
their demands are to be paid, A prerogative is therefore 
very prudently veſted in the metropolitan of each province, 
to make, in ſuch caſes, one adminiſtration ſerve for all 


IT has been declared, that adminiſtrations committed by 
the archbiſhop, by his prerogative, to one who did not die 
poſſeſſed of goods in divers dioceſes, were merely void. But 
the more current doctrine is, that ſuch adminiſtrations are 
not void, like thoſe granted by a biſhop, where are bona no- 
tabilia, but only voidable by ſentence ; becauſe the metropo- 
litan hath juriſdiction over all the dioceſes in his province, 
whereas a biſhop can by no means have juriſdiction in an- 
other dioceſe v. It is ſaid, that if adminiſtration be com- 
mitted in a dioceſe where there are bona notabilia, though 


! Black, Com. 2 V. zeg. v 4 Burn's Eceleſ. Law, 184. 
ſuch 
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ſuch grant be ipſo facto“ void, yet they do not grant a ney 
adminiſtration in the prerogative court, before they have re. 
pealed that; and in that caſe they ſhall not be prohibited. 


As it hath been the caſe that many have been by appari. 
tors, both of inferior courts and the courts of the archbiſhoy'z 
prerogative, much diſtracted, by being diverſly called an! 
ſummoned for probate of wills, or to take adminiſtrations of 
the goods of perſons dying inteſtate, and thereby have 
been vexed and grieved with many cauſeleſs and unneceſſary 
troubles and expences ; by Canon 92. It is conſtituted and 
« appointed, that all chancellors, commiſſaries, or officials, 
cc or any other exerciling eccleſiaſtical juriſdiction whatſoever, 
cc ſhall at the firſt, charge with an oath all perſons called, or vo- 
6 luntarily appearing before them for the probate of any will, 
<« or the adminiſtration of any goods, whether they know, or 
(moved by any ſpecial inducement) do firmly believe, that 
cc the party deceaſed (whoſe teſtament or goods depend now 
<« in queſtion) had, at the time of his or her death, any goods 
< or good debts, in any other dioceſe or dioceſes, or peculiar 
« juriſdiction within that province, than in that wherein the 
„ ſaid'party died, amounting to the value of 5l. And if the 
« ſaid perſon cited, or voluntarily appearing before him, ſhall 
<« upon his oath affirm, that he knoweth, or (as aforeſaid) 
46 firmly believeth, that the ſaid party deceaſed had goods or 
C good debts in any other dioceſe or dioceſes, or peculiar ju- 
6 riſdiction within the ſaid province to the value of 5l. and 
4 particularly ſpecify and declare the ſame, then ſhall he pe- 
6 ſently diſmiſs him, not preſuming to intermeddle with the 


* Jeſo fafo void, ſignifies, that it is &c. the firſt living is void ip/o fat 
void without any Gecree or ſentence. wiz, wwithwut any declaratory ſentench 
As in the caſe of a perſon obtaining two and the patron may preſent to * 
or more preferments in the church Dyer, 275. 
with cure, not qualified by diſpenſation,  Y 4 Bura's Eccleſ. Law, 185. 
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« provate of the will, or to grant adminiſtration of the goods 
« of the party ſo dying inteſtate, Neither ſhall he require or 
exact any other charges of the ſaid parties, more than ſuch 
« only as are due for the citation, and other proceſs had, and 
« uſed againf the ſaid parties, upon their further contumacy ; 
« but ſhall openly and plainly declare and profeſs, that the 
« ſaid cauſe belongeth to the prerogative of the archbiſhop of 
« that province; admoniſhing the party to prove the will, or 
require adminiſtration of the goods, of the court of the ſaid 
« nrerogative, and to exhibit before him, the ſaid judge, the 
« probate or adminiſtration under the ſeal of the prerogative, 
„within forty days next following. And if any chancellor, 
& commiſſary, official, or other exerciſing eccleſiaſtical juriſ- 
« diction whatſoever, or any their regiſter ſhall offend herein; 
« then let him be zp/o facto ſuſpended from the execution of his 
« office, not to be abſolved or relcafed until he have reſtored 
« to the party all expences by him laid out contrary to the 
« tenor of the premiſes ;z and every ſuch probate of any teſta- 
& ment, or adminiſtration of goods fo granted, ſhall be held 
void and fruſtrate to all effects of the Jaw whatſoever. And 
it is hereby further charged and injoined, that the regiſter of 
« every inferior judge do, without all difficulty or delay, cer- 
« tify and inform the apparitor of the prerogative court, re- 
* pairing to him once a month, and no oftener, what exccu- 
« tors or adminiſtrators have been by his {aid judge, for the 
« incompetency of his own juriſdiction, diſmifled.to the aid 
« prerogative court within the month next before; under 
© pain of a month's ſuſpenſion from the exerciſe of his office 
for every default therein.” But it is provided thatthis canon, 
or any thing therein contained, be not prejudicial to any 
compoſition between the archbiſhop and any biſhop or other 


ordinary, nor to any inferior judge that ſhall grant any pro» 
bats 


12 The DisposaL of a Prxsox's EsTaTE 


bate of teſtament or adminiſtration of goods to any pam 
that ſhall voluntarily deſire it, both out of the ſaid inferig 
court, and alſo out of the prerogative. And likewiſe, that 
if any man die in itinere, that is, on a journey, the good 
that he hath about him at that preſent, ſhall not cauſe hi 
teſtament or adminiſtration to be liable unto the prerogatize 
court. 


Ix reſpect of the prerogative court, by Canon 93, It i 
& decreed and ordained, that no judge of the archbiſhop! 
« prerogative ſhall cite, or cauſe to be cited ex eis, any 
« perſon whatſoever to any of the before- mentioned intent, 
* unleſs he hath knowledge that the party deceaſed was, at the 
time of his death, poſſeſſed of goods and chattels in ſong 
* other dioceſe or dioceſes, or peculiar juriſdiction withu 
that province, than in that wherein he died, amounting to 
„the value of 51. at the leaſt: and decreed and declared, 
that whoſo hath not goods in divers dioceſes to the ſaid ſun 
& or value, ſhall not be accounted to have bona notabilia. 
« Always provided, that this clauſe here, and in the former 
© conſtitution mentioned, ſhall not prejudice thoſe dioceſes, 
« whereby compoſition or cuſtom bona notabilia, are rated ata 
« greater ſum . And if any judge of the prerogative court, 
& or any, his ſurrogate, his regiſter or apparitor, ſhall cite ar 
c cauſe any perſon to be cited into his court, contrary to the 
$ tenor of the premiſes, he ſhall reſtore to the party ſo cited 


2 It is fo called from the powera 2 The law concerniag this matter it, 
perfon has, by virtue of an office, to do that five pounds is the ſum or value ai 
certain acts without being applied to: notable goods, But where by compoli- 
as a juſtice of peace may not only grant tion or cuſtom in any county, bena t. 
ſurety of the peace, at the complaint or tabilia are raced at a greater ſum, the 
requeſt of any perſon, but he may de- fame is to continue unaltered ; as inthe 
mand and take it ex cio at diſcretion, dioceſe of London, it is 10l. by com- 
&c. Dalt. 270. , vofition, 4 Burn's Eccleſ. Law, 13h | 
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« all his coſts and charges, and the acts and > dings in 
« that behalf ſhall be held void and fruſtrate. hich ex- 
« pences, if the ſaid judge or regiſter, or apparitor, ſhall re- 
« fuſe accordingly to pay ;*he ſhall be ſuſpended from the exer- 
« ciſe of his office, until he yield to the performance thereof.” 


WHAT has been ſaid under this head reſpecting admini- 
ſtration, is alike applicable to wills and teſtaments. For 
regularly he that ſhall have the probate of a will, in caſe 
where a man doth make a will, ſhall have the granting of 
adminiſtration of his goods and chattels in caſe he dies in- 


teſtateb. 


SECTION THE FOURTH. 


waar THE PERSON, aePLyiNG roR ADMINI- 
STRATION, 1s TO DO BEFORE IT 1S GRANTED. 


HE practice is not to iſſue letters of adminiſtrations” 

until after the expiration of fourteen days from the death 
of the inteſtate ; unleſs for ſpecial cauſe (as, that the goods 
would otherwiſe periſh, or the like) the judge ſhall think fit 
to decree them ſooner. On taking out letters of adminiſtra- 
tion, the adminiſtrator takes an oath, which is uſually in 
this form: „ You ſhall ſwear, that you believe A. B. 
« deceaſed died without a will; and that you will well and 
* truly adminiſter all and every the goods of the ſaid de- 
« ceaſed, and pay his debts as far as his goods will extend; 
and that you will exhibit a true, full, and perfect inven- 
«* tory of the ſaid goods of the deceaſed, and reader a true 
* account of your adminiſtration into the court of 
C. when you ſhall be thereunto lawfully required ©,” You 
alſo ſwear that you are the widow, fon, daughter, next of 
kin, or creditor, [as may be the caſe] of the ſaid A. B. and 


v Shep, Touch. 443. © 4 Burn's Eecleſ. Law, 231. 
that 
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that the whole of the goods and chattels 4 he died poſleſe} 
of, do not in value exceed the ſum of, I. © So help yu 
Gon.“ ö | 


By the ſtatute of the 22 & 23 Car. II. c. 10. It is enaftu, 
that all ordinaries, as well the judges of the prerogative court 
of Canterbury and York, as all other ordinaries and u- 
clefiaſtical judges, and every of them, having power to commit 
adminiſtration of the goods of perſons dying inteflate, ſhall 
and may, upon their granting and committing of adminiſtration 
of the goods of perſons dying inteſtate, of the perſon or perſin 
to whom any adminiſtratien is to be committed, take ſufſicunt 
bond with two or more able ſureties, reſpect being had to the 
value of the eflate, in the name of the ordinary, with the cn. 
dition in form and manner following, 


« THE condition of this obligation is ſuch, that if the 
cc within bounden A. B. adminiſtrator of all and ſingulat 
c the goods, chattels, and credits of C. D. deceaſed, do 
« make or cauſe to be made a true and perfect inventory of 
c all and ſingular the goods, chattels, and credits of the faid 
« deceaſed, which have or ſhall come to the hands, poſſeſ- 
6 ſion, or knowledge of him the ſaid A. B. or into the hands 
and poſſeſſion of any other perſon or perſoiis for him, and 
c the ſame, ſo made, do exhibit or cauſe to be exhibited into 
ce the regiſtry of court, at or before the day 
* of next enſuing; and the ſame goods, chattels, 
« and credits, and all other the goods, chattels, and credits 
« of the ſaid deceaſed at the time of his death, which at any 
<« time after ſhall come to the hands or pofleflion of the ſaid 
« A. B. or into the hands and poſſeſſion of any other perſon or 
« perſons for him, do well and truly adminitter according to 
c law); and further do make, or cauſe to be made, a true and 
“ juſt account of his ſaid adminiſtration, at or before the 
day of ; and all the reſt and reſidue of the ſaid goods, 
« chattels, and credits which ſhall be found remaining upon 


4 The adminiſtration has nothing to ceaſed leaves any,—For what is rel 
do with the real eſtate in caſe the de- eſtate, See pag. 86. 
« the 
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« the ſaid adminiftrator's account, the ſame being ſirſt examin- 
« ed and allowed of by the judge or judges for the time being 
« of the ſaid court, ſhall deliver and pay unto ſuch perſon or 
« perſons reſpectively, as the ſaid judge or judges, by his or 
« their decree or ſentence, purſuant to the true intent and 
« meaning of this act, ſhall limit and appoint; and if it 
« ſhall hereafter appear, that any laſt will and teſtament was 
« made by the ſaid deceaſed, and the executor or executors 
te therein named do exhibit the ſame into the ſaid court, 
« making requeſt to have it allowed and approved accard- 
« ingly, if the ſaid A. B. within bounden, being there- 
ce unto required, do render and deliver the faid letters of ad- 
© miniſtration (approbation of ſuch teſtament being. firſt 
« had and made) in the ſaid court; then this obligation to 
« bevoid, and of none effect, or elſe to remain in full force 


« and virtue.“ 


This condition, as to the adminiſtering truly, according 
to law, is to be intended in bringing in the adminiſtrator's 
account, and not in paying the debts of the inteſtate, and 
therefore a creditor ſhall not take an aſſignment of the bond, 
and ſue it, and for breach aſſign non-payment of a debt to 
him, or a devaſtavit committed by the adminiſtrator ; for 
that would be endleſs /. By the ſtatute of the 1 Jac. II. c. 17. 
Se. 6. No adminiſtrator ſhall be cited into court to render 
an account of the perſonal eſtate of his inteſtate, otherwiſe 
than by an inventory thereof, unleſs at the ir ſtance of ſome 
perſon in behalf of a minor, or having a demand out of ſuch 
eſtate as a creditor or next of kin ; nor ſhall be compellable 
to account before any ordinary or judge empowered by the 
att of 22 & 23 Car, II. otherwiſe than as mentioned by this 


e 1 Salk, 316. =" is 
3 act, 
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act. The eccleſiaſtical court underſtand no more by an ac- 
count, than ſome account in nature of an inventory; and 
the ordinary, after the adminiſtrator has exhibited an inven- 
tory, cannot compel the adminiſtrator to account, but it 
muſt be at the inſtance of the party (as one in behalf of a 
minor, or one having demand out of the inteſtate's eſtate, as 
a creditor or next of kin) ; and therefore the inventory and 
account are, as to the ordinary, the ſame thing b. 


SECTION THE FIFTH, 


uE FEES and EXPENCE or oBTAINING Th? 
ADMINISTRATION. | 


HE fees for adminiſtration now taken by the practi- 

tioners in Doctors Commons, as J conceive, ate 
much the ſame with thoſe taken in other eccleſiaſtical courts 
throughout the kingdom, and nearly the ſame as the fees that 
were allowed to be taken by thoſe practitioners, as ſettled by 
a jury, Nov. 19, 1734, and are as follows, viz. The whole 
fees for an adminiſtration under 201. that is, where the 
goods and chattels do not amount to 20l. in value; of 2 
failor in the King's ſervice, 7s. For an adminiſtration 
under five pounds in other caſes, 7s. For an adminiſtration 
under 20l., 11; 1s. And under gol., 11. 18s. For an 
adminiſtration above 40l., 21. 5s. , which is now (as 
I conceive, by divers bills that I have ſeen paid for ad- 
miniſtrations in the courſe of ſome years paſt) about 21, 108. 
including therein the ſtamp duty for the bond before men- 
tioned, and alſo the ſeveral ſtamp duties laid on by the 
ſtatutes of the 5 W. & M. c. 21. and g W. III. c. 25. 
whereby it is enacted, that for every ſkin or piece of vellum 
or parchment, or ſheet or piece of paper, on which ſhall be 
written any letters of adminiſtration (except of common 


f For more concerning the inven= i 3 Atk, 248. For more concerning 
tory, and what may be required of the this, See pag. 61-63, 
adminiſtrator before adminiſtration' is Þ Floyer's Proctor's Practice 172. 
granted, See pag. 37—42» 
6 ſeamen 
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f-amen or common foldiers ſlain or dead in the ſervice) for 
any eſtate above the value of 20], ſhall be paid a ſtamp duty of 
10s. And now, by the ſtatute of the 19 Geo. III. c. 66. if 
the eſtate, for which the latter adminiſtration is taken, amounts 
to 1001, there muſt be one pound for a ſtamp duty added to 
the 21, 10s, which will make it gl. 10s. And if the 
eſtate amounts to 300l. or upwards, there muſt be another 
pound added, whereby the adminiſtration will amount to 
gl. 10s. And by the ſtatute of the 23 Geo. III. c. 58. where 
the eſtate is of, or above the value of 100]. there is an addi- 
tional ſtamp duty of 20s. which makes the above 31. 108. to 
amount to 41. 108. And where the eſtate is of or above, the 
value of 3ool. there is an additional ſtamp duty of 20s. which 
makes the above 4l. 10s. to amount to 51. xos. And 
where the eſtate is of, or above the value of 600l. there is an 
additional ſtamp duty of 20s. which makes the adminiſtration 
amount to öl. 1os. And where the eſtate is of, or above the 
value of 10001. there is an additional ſtamp duty of 20s, which 
makes the adminiſtration amount to 7. 10s. And the fees 
and expence of proving a will in common form is about 7 or 
88. leſs than what is paid for letters of adminiſtration that is, 
provided the will be very ſhort z but if it is of any conſi- 
derable length, the coſt will be conſiderably more, in 
proportion to the length thereof. But what has been ſaid 
reſpecting theſe fees, muſt be underſtood to be when the ad. 
miniſtration iſſues of courſe, or without being oppoſed, and 
on perſonal application made for the ſame ; for if the grant- 
ing it is oppoſed, the expence of obtaining it will be accord- 
ing to the effect of the oppoſition, or the length ſuch oppoſi- 
tion may be carried to after a cavezt is entered, or ſuit com- 
menced, And if perſonal application is not made for the ad- 
miniſtration, but inſtead thereof a commiſſion is iſſued for tho 
a{miniſtrator to adminiſter (as is uſual when the admini- 

C ſtrator 
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ſtrator is ill, or lives at a great diſtance from town), the 
expence of a commiſſion for an adminiſtration, inſtruction, 
and return, the book ſays, is 11. 10s. 


SECTION THE SIXTH, 


HOW, AND FOR WHAT REASON, Tart ADMIN. 
STRATION May BE REVOKED. 


F an adminiſtration is granted, and afterwards a will is 
produced and proved, the adminiſtration ſhall be re- 
voked i. The ordinary cannot repeal an adminiſtration at 
his pleaſure *.——In the caſe of Sir George Sands, the fa- 
ther adminiſtered to his ſon, and afterwards a woman, pre- 
tending to be the ſon's wife, ſued for a repeal ; but a prohi- 
bition ! was granted, becauſe the ordinary had an election 
to grant it either to the father or wife, and by granting it to 
the father, had executed his power na. But where a feme- 
covert, that is, a married woman, died inteſtate, and the 
next of kin to her obtained adminiſtration, and the huſband 
ſued for a repeal, a prohibition was denied, becauſe in this 
caſe the ordinary had no power, or election, to grant it to 
any perſon but the huſband *. 


Tux rule ſeems to be, that an adminiſtration may 
be repealed, although not arbitrarily, except where there 
ſhall be juſt cauſe for ſo doing; as if the adminiſtrator 
ne ould become lunatic or the like; of which the tem- 
poral Sourts are to judge. So if the next of kin, at the 


b Floyer's Proctor's Practice, 172, or Exchequer, directed to the judy? 
i 2 Roll's Abr. 907. Sec more as to and parties of a ſuit in any inferior 
this pag. 47. court. Black. Com. 2 V. 112. It 
* Swinb. a. 381. 2 writ to forbid any court to proceed 
1 A probibition, is a writ iſſuing pro- in any cauſe there depending, on ſuge 
perly out of the court of King's Bench; geſtion that the cognizance thereof de · 
being the King's prerogative writ; but longeth not to the court. Fitzh, Nat; 
for the furtherance of juſtice, it may Brev. 39 
now alſo be had in ſome caſes out of m Raym. 93. 
the court of Chancery, Common Pleaz, ® 3 Salk, 22, ſee pag, 3. Jeath 
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death of the inteſtate, happen to be uncapable of admini- 
tering, by reaſon of attaint or excommunication, and the 
ordinary commits it to another ; if he afterwards becomes 
capable, the ordinary may repeal the firſt adminiſtration, 
and commit it to the next of kinꝰ . And the ſame is much 
more to be ſaid where the adminiſtration was undue ab initro, 
that is, from the beginning, whether as granted to any other 

he next of kin, or granted by an incompetent authority, 
or in an irregular manner, without citing thoſe who ought to 
have been cited ?, 


WHERE a man died inteſtate, leaving a wife and a 
ſiſter, the ſiſter, upon the common oath, that ſhe be- 
lieved he died inteſtate, without wife or children, obtained 
adminiſtration, And in a ſuit to repeal it, as obtained 
by ſurpriſe, it appeared to be the cuſtom of the court, 
never to grant it to the next of kin, until the wife is 
cited, The ſiſter moved for a prohibition, and inſiſt- 
ed that the ordinary had executed his authority. But 
the court held, that the ordinary could not be ſaid to 
have executed his authority, having never had an op- 
portunity to make the election which the ſtatute of the 
21 Hen. VIII. c. 5. gives him; that it was incident to 
every court, to rectify the miſtakes they were led into by 
miſrepreſentation of the parties; that if there were no 
ſurpriſe (of which the court below was judge) there 
ought to be a prohibition, becauſe then the adminiſtra- 
tion will have been duly and regularly granted; but 
there was a plain ſurpriſe, and therefore they denied a 
prohibition 4%, It is ſaid, that an adminiſtration may be 
repealed, without any ſentence of revocation to be given 
in any ſpiritual court, or otherwiſe; as by granting a 
new adminiſtration *, y 


o 4 Burn's Eceleſ. Law. 236, 1 Ibid. 237. 
7 Ibid, r bid. 
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WHERE the adminiſtrator, after many goods admi. 
niſtered, had his adminiſtration revoked, and it was com- 
mitted to B. who ſued the firſt adminiſtrator for goods unduly 
adminiſtered ; it was held, that there was no remedy but in 
Chancery. But it is conceived in ſuch a caſe as this, the 
ſecond adminiſtrator might maintain an action at law againſ 
the firſt, for money had and received, or trover for any 
goods remaining in his poſſeſſion *,—See more concerning 
adminiſtration revoked, p. 50. | 


CHAP. I. 
Of the Adminiſtrator. 


SECTION THE FIRST, 


airs POWER By virTuEt oF THE ADMINISTRA- 
TION. 4 


AVING ſeen who are entitled to the adminiſtration, 

and of whom the ſame is to be obtained ; with an 
account of the fees and expence of obtaining it, and how the 
ſame may be revoked ; we may now conſider the power the 
adminiſtrator has, by having the adminiſtration thus granted 
to him. Somewhat of this we have already ſeen, as that 
he cannot act before it is granted to him, and that after 
it is, he may bring actions as an executor may *, We have 
ſeen alſo the reaſon why adminiſtration ſhould be thus 
granted; as that the biſhops were formerly the adminiſtra- 


5 Jac, Law Dict. 10 edit, tits Adminiſtrator. t P 4g. 2s 
tors 
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tors of the goods and chattels of perſons dying inteſtate , 
and this continued to be the caſe till the ſtatute of the 
31 Edw. III. before- mentioned“ was made *. But now ad- 
miniſtrators are put upon, the ſame footing with regard to 
ſuits, and to accounting, as executors appointed by will 7. — 
Where there be two adminiſtrators, and one dies, the ad- 
miniſtration ſurvives, and doth not ceaſe * : it not being 
like a letter of attorney to two, where by the death of 
one the authority ceaſeth ; but is rather an office ; and ad- 
miniſtrators are enabled to bring actions in their own names: 
they come in the place of executors, and therefore the of- 
fice ſurvives*, But if there is but one adminiſtrator, and 
he dies, his executors are not adminiftrators, but it be- 
hoves the ordinary to commit a new adminiſtration b. 
When an adminiſtrator hath judgment, and dies, his 
executors (as ſuch) ay not ſue execution of the judg- 
ment; for none ſhall h.ve execution of this judgment, 
but he who ſhall be ſubjet to the payment of the 
debts of the firſt inteſtate *©, If there be two or 
more adminiſtrators, one of them cannot ſell goods, or 
releaſe debts without the others joining; for they have but 
one authority given them by the biſhop over the goods: 
which authority being given to many, is to be executed by 
all of them joined together l. But it is otherwiſe in re- 
ſpect to co-executors ; theſe being in law but one perſon, 
therefore the act of one is the act of them all, and the poſ- 
ſeſion of one is accounted the poſſeſſion of all *. 


Ax adminiſtrator, by virtue of his adminiſtration, hath 
intereſt in all the chattels, real and perſonal, of the inteſtate, 
and all the goods and chattels, either in poſſeſſion or action, 
in like manner as an executor in the goods of the teſtator 


page 2. ä © 5 Co. Rep. 9. 

* Black, Com. 2 V. 495. 4 Lord Bacon's Trafts, 162. 1 Alk, 
Y Bid. 496, 460. 

7 Pag. 6. © Swinb, 328. 


For the particulars of theſe, ſee p. 28. 
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to the inteſtate at the time of his death, and which came 
to the hands of the adminiſtrator, ſhall be aſſets, or ſuf. 
ficient goods and chattels, to make him chargeable to 
creditors, as executors are to creditors and legatees. But 
before they come to his. hands he is not chargeabler, 
as we ſhall ſee more of hereafter, — An executor or ad. 
miniſtrator ſhall regularly charge others far any debt or duty 
due to the deceaſed, as the deceaſed himſelf might have done; 
and the ſame actions the deceaſed might have had, the 
ſame actions, for the moſt part, the executor or adminiſtrator 
may have alſo. But an executor or adminiſtrator ſhall not 
charge another, or have any action againſt him for a perſonal 
wrong done to the teſtator, when the wrong done to his per. 
ſon, or that which is his, is of that nature for which da- 
mages only are to be recovered : and therefore an executor or 
adminiſtrator cannot ſue another for beating or wounding of 
the deceaſed i. In actions merely perſonal, ariſing ex delicli, 
for wrongs actually done or committed by the defendant, as 
treſpaſs, battery, and ſlander, the rule is actio perſonalis mori- 
tur cum perſona, that a perſonal action dies with the perſon; 
and it never ſhall berevived, either by, or againſt the executors, 
or other repreſentatives. For neither the executors of the 
plaintiff have received, nor thoſe of the defendant have com- 
mitted, in their own perſonal capacity, any manner of wrong 
or injury. But in actions arifing ex contractu, by breach 


| of promiſe and the like, where the right deſcends to the 


repreſentatives of the plaintiff, and thoſe of the defend- 
ant have aſſets to anſwer the demand, though the ſuits 
ſhall abate by the death of the parties, yet they may 
be revived againſt, or by the executors or admini/trators ; 
being indeed rather actions againſt the property, than 
the perſon, in which the executors, or admini/tratars, 


x Wood's Inſt. New Edit. 339. i Shep, Touch, 459. 
k Page . 
» 46, 47 | | have 
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have now the ſame intereſt that the teſtator or inteſtate had 
before *. | - 


By the ſtatute of the 31 Edw. III. before-mentioned, admi- 
niſtrators ſhall have an action to demand and recover, as exe- 
cutors, the debts due to the inteſtate. So if a man take from 
the executor or adminiſtrator the goods of the deceaſed; for 
this they muſt bring their action at common law ; for they 
cannot ſue for the goods of the deceaſed in a court eccleſiaſti- 
cal l. And tenants may be ſued at the common law by execu- 
tors or adminiſtrators for rent behind, and due to the teſtator 
or inteſtate in his lifetime, or at the time of his death ; and they 
may for the ſame diſtrain the land charged with the rent u. 


By the ſtatute of the 32 Hen, VIII. c. 37. ſect. r. after recit- 
ing, that by the order of the-common law, the executors or 
adminiſtrators of tenants in fee-ſimple, tenants in fee-tail, and 
tenants for term of life, of rent-ſervices, rent-charges, rent- 
ſecks, and fee-farms, had no remedy to recover ſuch arrears 
of the ſaid rents or fee - farms as were due unto the teſtators, in 
their lives, nor yet the heirs of ſuch teſtator, nor any perſon 
having the reverſion of his eſtate after his deceaſe : it is en- 
ated, that the executors or adminiſtrators of tenants in fee- 
ſimple, tenants in fee-tail, and tenants for term of life, 
of rent-ſervices, rent-charges, rent-ſecks, and fee-farms, 
unto whom any ſuch rent or fee-farm be due, ſhall have 
an action of deb for ſuch arrears againſt the tenants 
who ought to have paid in the life-time of their teſtator, 
or againſt their executors or adminiſtrators, or may 
diſtrain for the arrears on the land, or other heredita- 


ments chargeable therewith, ſo long as the lands or 


* Black, Com. 3 V. 302. m Swiab, 18, 
| Swinb, 18, 10 Mod, 21, 
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other hereditaments, continue in the ſeiſin or poſſeſſion of 
the tenant in demeſne; who ought immediately to have 
paid the rent or fee-farm, or the ſeiſin, or poſſeſſion of any 
other perſon claiming only from the ſame tenant by purchaſe, 
gift, or deſcent, in like manner as their teſtator might haye 
done. 


"Tenants in fro-fimple, es- ll, or for term of A wn 
thoſe who hold any meſſuages, lands, or tenements, in fee- 
ſimple, fee-tail, or for term of life“; and as they may hold 
any meſſuages, lands, or tenements, in this manner, ſo they 
may rent-ſervice, rent-charge, rent-ſeck, and fee-farm or 
fee-farm rent, which are called incorporeal hereditaments, 
as being a right iſſuing out of a thing corporate, though not 
the thing itſe}f, but ſomething collateral thereto, which may 
be lands or houſes . Rent-ſervice is ſo called, becauſe it hath 
ſome corporeal ſervice incident to it, as at the leaſt fealty, or 
the feodal oath of fidelity. For, if a tenant holds his land by 
fealty, and ten ſhillings rent ; or by ſervice of plowing the 
lord's land, and five ſhillings rent ; theſe pecuniary rents, 
being connected with perſonal ſervices, are therefore called 
rent- ſervice v. A rent- charge is where the owner of the rent 
hath no future intereſt, or reverſion expectant in the land; 
as where a man by deed maketh over to others his whole 
eſtate in fee-ſimple, with a certain rent payable thereout, and 
adds to the deed a covenant or clauſe of diſtreſs, that if the 
rent be arrear, or behind, it ſhall be lawful to diſtrain for the 
ſame. In this caſe the land is liable to diſtreſs, not of common 
Tight, but by virtue of the clauſe in the deed : and therefore 
it is called a rent- charge; becauſe in this manner the land is 
charged with a diſtreſs for the payment of it 2. Rent-ſech 
reditus ficcus, or barren rent, is in effect nothing more than a 


« 
„ Black. Com. 2 V. 59. p bid. 42. 
® Ibid. 20. 1 Lid. 
rent 
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rent reſerved by deed, but without any clauſe of diftreſs*, A 

fee-farm rent, is a rent- charge ifluing out of an eſtate in fee; 
of at leaſt one-fourth of the value of the lands, at the time 
of the reſervation : for a grant of lands, reſerving ſo conſi- 
derable a rent, is indeed only letting lands to farm in fee 
ſimple, inſtead of the uſual methods for life or years *, 


Taz word demeſne, or as it is ſometimes termed, demeine, 
or demain, is oftimes uſed for a diſtinction between thoſe 
lands that the lord of the manor hath in his own hands, or 
in the hands of his leſſee demiſed, at a rack-rent, and ſuch 
other lands appertaining to the manor which belong to free 
or copy-holders. The tenant in demeſne before mentioned ſig- 
nifies the perſon ſeized or poſſeſſed of the inheritance. 


By ſect. 2. of the ſtatute laſt mentioned, it is provided, 
that the ſame ſhall not extend to any manor or lordſhip in 
Wales, whereof the inhabitants have uſed to pay to every 
lord or owner thereof, at his firſt entry into the fame, any 
ſum for the redemption and diſcharge of all duties and pe- 
nalties, wherewith the inhabitants were chargeable to any of 
the lords anceſtors. 


SECT. 3. If any man ſhall have, in right of his wife, any 
eſtate in fee-ſimple, fee-tail, or for term of life, in any rents 
or fee-farms, and the ſame be due and unpaid in the wife's 
life; the huſband, after the death of his wife, his executors 
and adminiſtrators, ſhall have action of debt for the arrears, 
or may diſtrain for the ſame, as he Ie? have done if his 
wife had been living. 


SECT. 4. If any perſon ſhall have any rents or fee-farms, 
for term of life of any other perſon, and the ſame be due 
and unpaid in the life of ſuch other perſon, and he die; he 


Black. Com. 2 V. 42. rent; the name being founded on the 

Lid. 43. The learned author of the perpetuity of the rent or ſervice z not on 
Notes on Co, Litt, ſays, the true mean- the quantum, Co. Litt, 144. Note g. 
ing of fee-farm, is a perpetual farm or 13 Edit. 
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to whom the ſame was due, his executors or adminiſtratom, 
may have an action of debt againſt the tenant in demeſne 
who ought to have paid the ſame, when it was firſt due, 
his executors and adminiſtrators; or may diſtrain for the 
fame upon ſuch lands and tenements out of which the (aid 
rents or fee-farms were iſſuing and payable ; in like manner 
and form as he might have done, if ſuch perſon, by whoſe 
death, the aforeſaid eſtate in the ſaid rents and fee-farms, 
was determined and expired, had been in Fall life. 7 


By the ſtatute of the 11 Geo. II. c. 19. it being recited, 
that where any leſſor or landlord, having only an eſtate 
for life, in lands, tenements, or hereditaments demiſed; 
happened to die, before or on the day, on which any rent 
was reſerved or made payable; ſuch rent, or any part 
thereof, was not by law recoverable, by the executors or 
adminiſtrators of ſuch leſſor or landlord ; nor was the 
perſon in reverſion intitled thereunto, any other than 
for the uſe and occupation of ſuch lands, tenements, or 
hereditaments, from the death of the tenant for life; of 
which advantage had been often taken by the under- 
tenants, who thereby avoided paying any thing for the 
fame ; and for remedy thereof, it is enacted, that where 
any tenant for life ſhall happen to die before, or on the 
day, on which any rent was reſerved or made payable, 
upon any demiſe or leaſe of any lands, tenements, or 
hereditaments, which determined on the death of ſuch 
tenant for life; that the executors or adminiſtrators of 
ſuch tenant for life, ſhall, in an action upon the caſe, 
recover of ſuch tenant or under-tenants of ſuch lands, 
tenements, or hereditaments; if ſuch tenant for life die 
on the day on which the ſame was made payable, the 
whole, or if before ſuch day, then a proportion of ſuch 

| rent, 
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rent, according to the time ſuch tenant for life lived, of the 
laſt year or quarter of a year, or other time in which the ſaid 
rent was growing due, making all juſt allowances. 


To the end that a due regard be had to creditors, by the 
ſtatute of the 22 & 23 Car. II. c. 10. commonly called the 
ſtatute of diſtribution ; it is enacted, that no diſtribution of 
the goods of any perſon dying inteſtate be made, till after 
one year be fully expired after the inteſtate's death. 
An adminiſtrator, as well as an executor, is allowed, 
among debts of equal degree, to pay himſelf firſt, by 
retaining in his hands ſo much as his debt amounts to. 
So if a perſon indebted to another makes his creditor 
or debtor executor, or if ſuch -creditor obtains letters 
of adminiſtration to his debtor, in theſe caſes the law 
gives him a remedy for his debt, by allowing him to 
retain ſo much as will pay himſelf, before any other 
creditors whoſe debts are of equal degree. This is a 
remedy by mere act of law, and grounded upon this 
reaſon ; that the executor cannot, without an apparent 
abſurdity, commence a ſuit againſt himſelf, as repre- 
ſentative of the deceaſed, to recover that which is due 
to him in his own private capacity: but having the 
whole perſonal eſtate in his hands, ſo much as is ſuf- 
hcient to anſwer his own demand is, by operation of 
law, applied to that particular purpoſe. Elſe by be- 
ing made executor, he would be put in a worſe con- 
dition than all the reſt of the world beſides; for, as he 
can commence no ſuit, he muſt be paid the laſt of any, 
and of courſe muſt loſe his debt in caſe the eſtate of 
the teſtator ſhould prove inſolvent, unleſs he be allow- 
ed to retain it. But the executor mall not retain his 
own debt, in prejudice to thoſe of a higher degree; for 

| the 
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the law only puts him in the ſame fituation, as if he had ſued 
himſelf as executor, and recovered his debt ; which he never 
could be ſuppoſed to have done, while debts of a higher na. 
ture ſubſiſted. Neither ſhall one executor be allowed to re. 
tain his own debt in prejudice to that of his co-executor in 
equal degree; but both ſhall be diſcharged in proportion',— 
The power the adminiſtrator has, in favouring and preferring 
creditors in the courſe of paying debts, will be ſeen here- 
after; together with ſome other powers he has veſted in 
—— 


SECTION THE SECOND, 


THE PARTICULARS or wHAT THE ADMIN \ 
STRATOR 1s INTERESTED IN, BY VIRTUE or 
urs ADMINISTRATION. 


HIN fhewn, that the adminiſtrator, by virtue of 

his adminiſtration, hath intereſt in all the chattels, real 
and perſonal, of the inteſtate, and all the goods and chattels 
either in poſſeſſion or action * ; we come now to conſider 
what theſe are in particular, 


CHATTELS comprehend all goods, moveable and im- 
moveable ; except ſuch as are in the nature of freehold or 
parcel of it; and this word by the common law extends 
to all moveable and immoveable goods. But eſtates of 
mheritance , or freehold *, cannot by the common law be 


t Black. Com, 3 V. 18. of his own life, or for that of any other 
n Pag. 53, 54+ 56, 57, 58. perſon, or for more lives than one: 
Pag. 43, 44+ in any ef which caſes he is ſtiled tenant 
* Pag. 21. for life; only, when he holds the eſtate 
© Y For more particulars concerning by the life of another, he is uſually 
eſtates of inheritance, ſee pag. 386. called tenant par auler vie. Black. Com. 


2 Eſtates of freehold are either of 2 V. 104. 120.—A leaſe for gg year's 
inheritance or not of inheritance, and determinable upon a life or lives, is not 
theſe not of inheritance are but for life a leaſe for life to make a freehold ; but 
only. Eſtates of freehold, not of inhe - a leaſe for years, or chattel determinable 
ritance, may be created by deed or grant; upon life or lives, and an eftate for 1009 
25 where a leaſe is made of lands or te- years is not a freehold, or of fo high a 


nements to a man to hold for the term nature as an eſtate for life. Co, Litt. 46. 
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termed goods and chattels. Chattels are either perſonal or 
real. Perſonal, as houſehold-ſtuff, goods and wares in a ſhop; 
carts, ploughs, horſes, oxen, ſheep, and the like : and theſe 
are called perſonal in two reſpects; one becauſe they belong 
immediately to the perſon of a man ; the other, for that 
being any way injuriouſly with-held from him, he hath no 
other remedy to recover them but by perſonal action. Chat- 
tel;-real, are ſuch as either appertain, not immediately to the 
perſon, but to ſome other thing by way of dependency ; 
as a box with charters of land, or ſuch as are iſſuing out of 
ſome immoveable thing; as a leaſe, or rent for term of 
years: and chattels-real concern the reality, lands and tene- 
ments, intereſt in advowſons, in ſtatutes merchant, and the 
like *, But fiſhes in a pond, conies in a warren, deer 
in a park, pigeons in a dove-houſe, where the teſtator 
or inteflate had the inheritance, or but for life, in the 
pond, warren, park, and dove-houſe ; are not chattels at 
all, nor go to the executor or admini/trator ; but to the 
heir with the inheritance : and therefore they are not to be 
put in the inventory of the goods and chattels of the 
party deceaſed. But if the teſtator or inteſtate, have any 
tame pigeons, deer, rabbits, pheaſants, or partridges, 
they ſhall go to the executors or adminiſtrators ; and though 
they were not tame, yet if they were kept alive in any 
room, cage, or ſuch like place: ſo fiſh in a trunk; alſo 
young pigeons, though not tame, being in the dove-houſe, 
and not able to fly out®*. - Alſo hounds, greyhounds, 
ſpaniels, and the like, as they may be valuable, and 
may ſerve not only for delight, but for profit, ſhall 
go to the executors or adminifirators ©. And they ſhall 
have all leaſes for years, though they may be for 1000 
years“, and all lands extended on any judgment, ſta- 
tute, or recognizance, and all arrears of rent due at 
the death of the teſtator or inteſtate *, And all eſtates 


2 Co, Litt. 118. d Fitzh, Nat, Brev. 120, 
d 4 Burn's Eccleſ, Law, 240, © 4 Burn's Eccleſ. Law, 24, Law 
© Bid, of Teſt. 341, 7 
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pur auter vie, that is, eſtates held during the life of another, 
as before - mentioned. Theſe being diſtributable by the 
ſtatute of the 14 Geo. II. c. 20. ſhall, where a man dies in- 
teſtate, and they were not made to him and his heirs, be 
diſtributed in the ſame manner as his perſonal eſtate ; but it 
is otherwiſe if made to the inteſtate and his heirs. For which 
ſee more hereafter, p. 49. 


Corn ſown will alſo go to the executor or adminiſtrator, 
and not to the heir, ſo alſo will hops, though not ſown, if 
planted, and ſaffron and hemp. This being what is uſually 
ſtiled emblements, the doQrine of which extends not only to 
corn ſown, but to roots planted, or other annual arti 
ficial profit s, as clover, ſaint-foin, and the like, which 
was ſown by the deceaſed b. But it is otherwiſe of fruit- 
trees, graſs, and the like ; which are not planted annually 
at the expence and labour of the tenant, but are either the 
permanent, or natural profit of the earth i, So theſe latter 
go to the heir, and not to the executor or adminiſtrator, 
And Mr. Wentworth thinks, that roots in gardens, as car- 
rots, parſnips, turnips, ſkirrets, and ſuch like (which he 


ſays may be of value in gardens about London, and ſome 
great towns), ſhall not go to the executor, but to 


the heir, becauſe they cannot be taken without dig- 
ging and breaking the ſoil*, But it ſeems very clear by 
Lord Coke, and Sir William Blackſtone », that theſe 
ſhall go to the executor or adminiſtrator; and not to the 
heir. 


Ir a man ſeized for life, or in fee, or tail in his own right, 
or in the right of his wife, and ſows the ground with corn, but 
dies before it is ripe ; his executors or admini/trators ſhall have 
it, and not the wife or heir: but graſs ready to be cut for 
hay, apples, pears, and other fruit on the trees, ſhall not go 
to the executors or adminiſtrators. And the reaſon of the dif- 


f 4 Burn's Eccleſ. Law, 242. k Went, Off. Exec. 62. 


E Black. Cm. 2 V. 123. I Co. Litt. $5. 
* 4 Burn's Eceleſ. Law, 242, m Com. 2 V. 123. 
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ference is, becauſe the former comes not merely from the 
ſoil, without the induſtry or manurance of man, as the lat- 
ter doth. And if the wife had a leaſe for years, as executrix, 
and the huſband ſows the ground with corn, and dies before 
it is ripe ; the corn ſhall go to his executors or admini/trators, 
or at leaſt, ſo much as is more than the yearly rent of the 
land: but if the huſband and wife were joint-tenants of 
the land, ſhe ſhall have the corn and not his executors “. 
And if a parſon ſows his glebe land, and dies before ſeve- 
rance, and after his ſucceſſor is admitted, inſtituted, and 
inducted, before the corn is cut, it ſhall go to the executors 
or adminiſtrators of the deceaſed, who muſt pay tithes thereof 
to the fucceſſor . 


THinGs that are affixed to the tenement, and are made 
parcel of the freehold, belong to the heir, and not to the 
executor or admini/trator, as the glaſs annexed to the win- 
dows of the houſe, which is parcel of the houſe, and ſhall 
deſcend as parcel of the inheritance to the heir, and the 
executors or admini/trators ſhall not have it. And although 
the leſſee himſelf, at his own coſt, cauſe the glaſs to 
be put into the windows, yet the ſame being parcel of 
the houſe, he cannot take it away afterwards, without. 
danger of puniſhment for waſte. Neither is there any 
material difference in law, whether the glaſs was annexed 
to the window with nails, or in any other manner, either 
by the lord or by the tenant ; for being once affixed to the 
freehold, the ſame cannot be removed by the leſſee, but 
ſhall belong to the heir, and not to the executors or 
adminiſirators v. So in reſpect of yainſcot, this being 
annexed unto the houſe, either by the leſſor or by the 
leſſee, is parcel of the houſe. And there is no difference 
whether it be affixed with great nails or little nails, or 
by ſcrews or irons thruſt through the poſts or walls of 
the houſe ; for howſoever it be affixed, either in manner 


2 Law of Teft. 342. ? Swigb, 421. 
* 4 Burn's Ecclef, Law, 247» 
aforeſaid, 
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aforeſaid, or in any other manner, it is parcel of the free: 
hold; and if the executors or adminiſtrators ſhall remove 
it, they are puniſhable for the ſame? : and not only glak 
and wainſcot, but any other ſuch like thing affixed to the 
freehold, or to the ground, with mortar and ſtone ; as table: 
dormant, leads, mangers, and ſuch like ; theſe alſo belong 
to the heir, and not to the executor or adminiſtrator", 
As do alſo millftones, anvils, doors, keys, window-ſhut. 
ters, none of theſe being chattels, but parcel of the free. 
hold, or thereto pertaining, ſhall not go to the executors 
or adminiſtrators. 


AN executor taking away a furnace which was ſet up in 
the middle of a houſe, and not fixed to any wall, the 
heir brought an action of treſpaſs againſt him, and it 
was adjudged for the heir, that this ſhould go as part 
of the freehold and inheritance of the heir. But in the 
caſe of Day and Auſtin, Walmſley ſaid, that Lord Dyer's 

opinion was, that where the furnace is not affixed to the 
wall, the leſſee might, within his term, take it away; 
but not if it was fixed to the wall, for there it would 
ſtrengthen the houſe . Pictures and glaſſes, though, 
generally ſpeaking, not part of the freehold, yet if put 
up inſtead of - wainſcot, or where otherwiſe wainſcot 
would have been put up, ſhall go to the heir; for the 
houſe - ought not to come to the heir maimed or dif 
figured". But in the caſe of Harvey and Harvey 
M. 14 Geo. II. in trover by the executor againſt the 
heir, it was held by chief juſtice Lee, that hangings, 
tapeſtry, and iron backs to chimneys, belonged to the 
executor ; who recovered accordingly againſt the heir, 
And the law ſeems now to be held not ſo ſtrict as 
formerly; and if theſe things can be taken away with- 
out prejudice to the fabric of the houſe, it ſeems 
that the executor or adminiſtrator ſhall have them; 23 

4 Swinb, 421. t Law of Teſt, 342. 
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tables, although faſtened to the floor; furnaces, if not made 
part of the wall, grates, iron ovens, jacks, clock caſes, and 
ſuch like, although fixed to the freehold by nails or other- 
wiſe”. 


Ix the caſe of Lawton and Lawton, 1743, the queſtion was, 
whether a fire-engine, ſet up for the benefit of a colliery by a 
tenant for life, ſhall be conſidered as perſonal eſtate, and 
go to the executor ;. or fixed to the freehold, and go to a re- 
mainder man . For the plaintiff (who was a creditor of the 
tenant for life) evidence was read, to prove that the fire-en- 
gine was worth, to be ſold, 350l. and that it is cuſtomary to 
remove fire-engines. And it was urged, that the teſtator had 
died greatly in debt; and it would be hard, when he had 
been laying out his creditors money in erecting this engine, 
that they ſhould not have the benefit of it, but that the ſtrict 
rule of law ſhould take place. And it was compared to the 
caſe of a cyder mill, which is let in very deep into the ground 
and is certainly fixed to the freehold ; and yet lord chief 
baron Comyns, at the aflizes at Worceſter, upon an action 
of trover brought by the executor againſt the heir, was of 
opinion, that it was perſonal eſtate, and directed the jury to 
find for the executor. And lord chancellor Hardwicke, on 
the queſtion of the fire-engine, whether it ſhall be conſidered - 
as perſonal eſlate, and conſequently applied to the increaſe of 
aſſets for payment of debts ; ſays, it appears in evidence, 
that in its own nature it is a perſonal moveable chattel, taken 
either in part or in groſs before it is put up. But then it is in- 
liſted, that fixing it, in order to make it work, is properly an 
annexation to the freehold. In the old caſes they go a great 
way upon the annexation to the freehold ; and ſo long ago as 
Henry the ſeventh's time, the courts of jaw conſtrued even a 
copper and furnaces to be part of the freehold, Since that 


Y 4 Burn's Eccleſ. Law, 244. granteth lands to A for life, and after 

„ Remainder man, is he who has the determination of A's eſtate for 
the eſtate by virtue of ſome limitation, life, limiteth it to B and his heirs for 
made either by will or deed, Az if a ever. Here A is tenant for life, and 
man ſeiſed in fee-fimple, deviſeth or *** Un ia Gate 
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time, the general grounds the courts have gone upon of re. 
laxing this tri conſtruction of law is, that it is for the be- 
nefit of the public, to encourage tenants for life to do what is 
advantageous to the eſtate during their term. What would 
have been held to be waſte in Henry the ſeventh's time, as 
removing wainſcot fixed only by ſcrews, and marble chimney. 
pieces, is now allowed to be done. Coppers, and all ſorts of 
brewing veſſels, cannot poſſibly be uſed, without being as much 
fixed as fire-engines ; and in brew-houſes efpecially, pipes mult 
be laid through the walls, and ſupported by walls; and yet, 
notwithſtanding this, as they are laid for convenience of trade, 
landlords will not be allowed to retain them. The old rules 
of law have been relaxed chiefly between landlord and tenant, 
and not ſo frequently between an anceſtor and heir at law, or 


tenant for life and remainder man. But even in theſe caſes, - 


it admits the conſideration of public conveniency for deter- 
mining the queſtion ; and after making. fome more obſerva- 


tions on the caſe, lord Hardwicke ſays, Upon the whole, I 


think this fire-engine ought to be conſidered as part of the per- 
ſonal eſtate of Mr. Lawton, and go to the executor for in- 
creaſe of aſſets. And decreed accordingly *. 


THERE are ſome goods and perſonal chattels called heir- 
fooms, which, contrary to the nature of chattels, ſhall go by 
ſpecial cuſtom to the heir along with the inheritance, and not 
to the executor or adminiſtrator of the laſt proprietor ; and 
theſe are generally ſuch things as cannot be taken away with- 
out damaging or diſmembering the freehold . If a man 
be ſeiſed of a houſe, and poſſeſſed of divers heir-looms, that 
by cuſtom have gone with the houſe from heir to heir; it 
ſeemeth that thefe, although no part of the freehold, ſhall go 


to the heir, and not to the executor®; and that if a man 


deviſeth theſe away by his will, this deviſe is void ..) 
ſpecial cuſtom in ſome places, carriages, utenſils, and othe! 
houſehold implements, may be heir-looms ; but ſuch cuſtom 


.x 3 Atkyns, 13. 4 Bura's Ecclof 4 4 Burn's Eceleſ. Law, 247+ 
Law, 2.44. : - Co. Litt. 185. 
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muſt be ſtrictly proved v. Other perſonal chattels there 
are, which deſcend to the heir in nature of heir-looms, as a 
monument or tombſtone in a church, or the coat-armour of 
his anceſtor there hung up, with the pennons and other en- 
ſigns of honour, ſuited to his degree, In this caſe, although 
the freehold of the church is in the parſon, and theſe are an- 
nexed to that freehold, yet cannot the parſon, or any other, 
take them away or deface them, without being liable to an 
action from the heir. Pews in the church are ſomewhat of the 
ſame nature, which may deſcend by cuſtom immemorial 
(without any eccleſiaſtical concurrence) from the anceſtor 
to the heir. But though the heir has a property in the mo- 
numents and eſcutcheons of his anceſtors, yet he has none 
in their bodies or aſhes; nor can he bring any civil action 
apainſt ſuch as indecently at leaſt, if not impiouſly, violate 
and diſturb their remains, when dead and buried. The 
parſon, indeed, who has the freehold of the ſoil, may bring 
an action of treſpaſs againſt ſuch as dig or diſturb it: and if 
any one, in taking up a dead body, ſteals the ſhroud or other 
apparel, it will be felony ; for the property thereof remains 
in the executor, or whoever was at the charge of the fu- 
neral ©, 


CHARTERS and deeds, court-rolls, and other evidences of 
the land, together with the cheſts in which they are con- 
tained, ſhall paſs together with the land to the heir, in the 
nature of heir-looms, and ſhall not go to the executor or 
adminiſtrator . But as to the cheſts, Rolle makes a diſtinc- 
tion, and ſaith, if the writings which concern the inherit- 
ance are in a cheft, the executor ſhall have the cheſt, and 
the heir the writings. But if the cheſt be ſhut, the heir 


ſhall have the cheſt alſo; if it be not ſhut, the executor 
ſhall have the cheſt*. The author of the Law of Teſta- 
ments obſerves, that this diſtinction ſeemeth not to be well 


d Black, Com, a V. 428. d Did. 
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taken / for if it be a box intended for the keeping of the 
deeds, the heir ought to have it, whether locked or open : 
on the other hand, if it be a box deſigned for other uſe, as 
for keeping linen, it cannot be ſaid to be appurtenant to evi- 
dences, although ſome be in it, for ſo may other things 
_ alſo; or perhaps it may be a cheſt or cabinet of great value, 
ſurely this ſhall not go to the heir, when perhaps there is 
not perſonal eſtate ſufficient to pay the teſtator's debts . 


BEes1DEs theſe things that are in the nature of heir-looms, 
there are ſome other goods and perſonal chattels that 
may not go to the executors or adminiſtrators z as, pa- 
raphernalia, which our law uſes to ſignify the apparel 
and ornaments of the wife, ſuitable to her rank and 
degree; and which ſhe becomes entitled to at the death 
of her huſband, over and above her jointure or dower, 
and preferable to all other repreſentatives : and the jewels 
of a peereſs uſually worn by her, have been held to be 
paraphernalia, And the huſband cannot by will - deviſe 
from his wife ſuch ornaments and jewels ; though during 
his life, perhaps, he hath the power (if unkindly inclined 
to exert it) to ſell them or give them away, But if 
ſhe continues in the uſe of them till his death, ſhe 
ſhall afterwards retain them againſt his executors and ad- 
miniftrators, and all other - perſons, except creditors, 
where there is a deficiency of aſſets. And her neceſ- 
fary apparel is protected even againſt the claim of cre- 
ditors ?. But ſhe ſhall not have exceſſive apparel ; and 
if ſhe takes more than is convenient, ſhe ſhall be taken 
to be an executor of her own wrong. E the huſband 
delivers his wife a piece of filk to make a garment, 
and dies, although it was not made into a , garment in 
the life of the huſband, yet the wife ſhall have it, and 
not the executors of the huſband ; but againſt the debtee 
of the huſband, the wife ſhall have no more apparel 


f Law of Teſt, 343. & Black. Com, 2 V. 435+ 
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than is convenient . Where the queſtion to be decided 
was, whether paraphernalia ſhould be liable to the payment 
of ſimple contract creditors and legacies, lord Hardwicke 
ſaid, At Law, where the huſband dies indebted, the widow 
cannot have her paraphernalia ; but this court does not de- 
termine ſo ſtrictly; for, if the perſonal eſtate hath been ex- 
hauſted in payment of ſpecialty creditors &, ſhe ſhall ſtand in 
their place, as to ſo much of the real aſſets ' of the heir at 
law; for ſhe has a prior right, and a ſuperior one to legatees, 
who take only by the bounty of the teſtator u. So likewiſe, 
if the huſband pledges the wife's paraphernalia, and dies, 
leaving a ſufficient eſtate to redeem the pledge, and pay all 
his debts, ſhe ſhall be entitled to have it redeemed out of the 
huſband's perſonal eſtate. — But the huſband may alienate 
the ſame in his lifetime n; that is, he may transfer the pro- 
perty to another. To alienate, or to alien, chiefly relates to 
lands or tenements, as to alien land in fee, is to ſell the fee- 


ſimple thereof. 


SECTION THE THIRD, 


oF MAKING AN INVENTORY. 


HE executor or adminiſtrator is to make an inventory of 

all the goods and chattels, whether in poſſeſſion or action, 
of the deceaſed ; which he is to deliver in to the ordinary 
upon oath, if thereunto lawfully required . It is faid, 
that if an executor, without making an inventory, ſhall 
interfere in the adminiſtration of the goods of the de- 
ceaſed, except in certain caſes ; ſuch as the funeral expences, 
the neceſſary preſervation of the goods, and che like, he 
ſhall be bound to anſwer to every one of his creditors 
his whole debt?. And that every legatary may recover 


* 1 Roll's Abr. 971. m Caſe of Snelſ-n and «< orbet, June 
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his whole legacy at his hands : for in this caſe the law pre. 
ſumeth, that there are ſufficient goods to pay all the le, 
gacies, and that the executor doth ſecretly and fraudulently 
ſubtract the ſame. Whereas otherwiſe the executor is pre. 
ſumed not to have any more goods which were the teſ. 
tator's than are deſcribed in the inventory, the ſame 
being lawfully made 2. And therefore if any creditor 
or legatary affirms, that the teſtator had any more goods 
than are compriſed in the inyentory, he muſt prove 
the ſame: otherwiſe the judge is to give credit to the 
inventory, being made in due form of law". But as 
the time of exhibiting ſuch inventory is left to the dif. 
| cretion of the ordinary, he may remit the making of it 
for a reaſonable cauſe; as, where it may be expedient 
that the quantity of goods ſhould not be divulged*, 


By the conſtitution of Othobon, the inventory ſhall 
be made in the preſence of ſome credible perſons, who 
| ſhall campetently underſtand the value of the goods 
belonging to the deceaſed; for it is not ſufficient to 
make an inventory, unleſs the goods therein contained 
arg particularly valued and appraiſed by ſome honeſt and 
ſkilful perſons, according to their juſt value in their 
judgments and conſciences ; being eſtimated according to 
ſuch price as the ſame might be ſold for at that time“. 
— By the practice of the courts, if the goods of the 
deceaſed ſhall be appraiſed by any honeſt perſons in the 
neighbourhood, and reduced into an inventory, and after- 
wards the inventory ſhall in due time be exhibited, before 
the judge who proves the will or grants adminiſtration, 
upon the oath of the executor or adminiſtrator ; ſuch 
inventory ſhall receive credit in all cauſes and courts; 
and he that exhibits it ſhall be freed from the burden of 
: q Swinb, 228, 8 s Lind, 176. 1 

7 Ibid. 426, e Swind, 425, 
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proving the truth thereof, or that the teſtator had no 
more goods; but the legatee, or other perſons prefer- 
ing claims, are to prove that goods have been omitted 
therein“. | 


SOMETIMES when there is a conteſt, it is demanded, 
and by the judge decreed, at the inſtance of the party having 
intereſt in the goods of the deceaſed, that an inventory be ex- 
hibited upon the oath of the executor or adminiſtrator, before 
the iſſuing of the probate or letters of adminiſtration under 
ſeal ; and then, . notwithſtanding the former general * oath 
had been taken for the faithful execution of the will, or admi- 
niſtering the goods of the deceaſed, and for exhibiting a true 
inventory, a ſpecial oath hath been uſed to be taken, at the 
time of exhibiting the inventory, of the truth thereof, and that 
either perſonally or by virtue of a commiſſion. And ſometimes 
before the granting, or at leaſt before the iſſuing of the pro- 
bate or letters of adminiftration (inftead of an inventory of 
the goods of the deceaſed upon the oath of the party), at the 
requeſt of ſome perſon having intereſt, the judge iflueth a 
commiſſion for the appraiſement and true valuation of the 
goods, rights, and credits, and inſpection of the obligations, 
leaſes, and other writings and papers whatſoeyer, concerning 
the perſonal eſtate of the deceaſed, at the houſe of the deceaſed, 
or elſewhere, whereſoever his goods, rights, or credits remain 
or be, on ſuch a day or days, with continuation and proro- 
gation of the time and place, as ſhall be needful, Alſo in 
theſe caſes, there uſually ifſues a manitian againſt the other 
party in ſpecial, and all others in general, with whom any 
of the goods, rights, or credits of the deceaſed remain and be, 
that they exhibit or ſhew, or cauſe to be exhibited or ſhewn, 
really and with effect, to the appraiſers, by virtue of the com- 


1 x Oughton's Ordo Judiciorum, 344. Pag. 13. 
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miſſion aforeſaid appointed, at the time and place of the exe. 
cution thercof, the aforeſaid goods, rights, and credits of the 
deceaſed, and alſo the bonds, leaſes, and other writings and 
papers concerning the perſonal eſtate of the deceaſed, remain. 
ing or being with them, or any of them, to the end that they 
may be appraiſed and put in the inventory, on pain of law 
and contempt.— Such commiſſion being duly executed, the 
inventory is brought in and exhibited, ſigned by the hands of 
the commiſſioners or appraiſers, or two of them at the leaſt, 
without the oath of the party for the truth thereof, And 
alſo in ſuch caſes, an inventory is often required upon the oath 
of the executor or adminiſtrator, of ſuch goods of the deceaſed 
as have been already diſpoſed of *. 


AFTER the inventory is exhibited, a creditor ſhall not be 
admitted to object thereto in the eccleſiaſtical court; for the 
ſtatute? which requires the executors or adminiſtrators tomake 
an inventory, only enjoins them to deliver it in upon oath in- 
to the keeping of the ordinary ; and the ordinary, by the ſame 
ſtatute, is required to receive the ſame ſo preſented or ten- 
dered to be delivered. The court of King's Bench being 
moved, to grant a prohibition to the eccleſiaſtical court, on 
behalf of Mrs. Catchſide an adminiſtratrix. She having been 
cited into an inferior eccleſiaſtical court at the promotion of 
Ann Ovington, a creditor, to exhibit an inventory, which ſhe 
accordingly brought in, and the creditor objected to it, and 
obtained a decree, The adminiſtratrix then appealed to the ſu- 
perior eccleſiaſtical court, which affirmed the decree. The 
ſuggeſtion on which the plea for a prohibition was built was, 
the want of juriſdiction of thoſe courts, The reply to 
which, on ſhewing cauſe, was, that it being after ſentence, 
it was now too late for a prohibition, unleſs it ſhould ap- 
pear that they had determined contrary to law. But lord 


x 1 Ought, 344, 5 Y 21 Hen, VIII, e. 31 £14 
ans 


who dies without WILL or TrSTaMENT. 41 


Mansfield and the court were of opinion, that from the face 
of the proceedings, it appeared that the ſpiritual court had no 
juriſdiction, and n the rule for a Fenton was 
made abſolute *. 


Tus things that are to be put into the inventory, we may 
perceive by what has before been ſaid, concerning the parti- 
culars the adminiſtrator is intereſted in, by virtue of his ad- 
miniſtration . Debts owing to the deceaſed, of which 
there is no writing or obligatibn, it is ſaid, ought not to be put 
into the inventory before they be received; becauſe before that 
they are not found to be debts, at leaſt ſo much as that they 
may be handled or taken hold of ; but afterwards, when ſuch 
debts are received, they ought to be put into the inventory 
as goods newly accruing ®. But unleſs they be bad debts, it 
ſeems beſt to inſert them; and even if they be bad 
debts, or deſperate, yet they may be inſerted, ſpecifying 
them as ſuch, And if in the courſe of adminiſtration 
they ſhall be recovered, then they ſhall be accounted for 
in like manner as the reſt of the perſonalty: and if 
they cannot be recovered, or ſo much of them as can- 
not be recovered, ſhall not be accounted for as any part 
of the goods of the deceaſed e. Debts, which the de- 
ceaſed owed to others, ſays Lindwood, ought not to be 
put in the inventory ; becauſe they are not the goods 
of the deceaſed, but of other perſons. Yet they may be 
put in, if it ſhall ſeeme xpedient . If the inventory ſhould 
never be required, yet the perſon who applies for an admini- 
ſtration, ſhould obtain knowledge. of the value of the de- 
ceaſed's goods and chattels, that he niay be * to take 
the oath before- mentioned. 


By the ſtatutes of the 5 W. & M. c. 20. and 9g W. 
© 25. it is required, that the inventory be written or 
ingroſſed on paper or parchment, having a double fix- 
penny ſtamp; and by the ſtatute of the 23 Geo, III. 


Z Caſe of Catchfide and Ovingion, d Lind. 176. 
T. 6 Geo. III. 1 Burr. 1922, © 4 Burn's Ecclef, Law, 241. 
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c. 28. there is an additional duty of one ſhilling added there. 
to; ſo that now the inventory muſt be written or ingroſſed 
on paper or parchment, ſtamped with a two ſhilling ſtamp.— 
It may be made in the following form, with variations, ac. 
cording to the condition of the goods to be inventoried. 


A true and perfect inventory of all the goods, chattels, wary, 
and merchandizes, as well moveable as not moveable, of A. J. 


late of C. in the county of » in the dif 
» yeoman, geceaſed, made by us whoſe nam 
are horeunts ſubſeribed, the day of in the year 
of our lord 
. 1. 1.4 
His purſe and apparel,  ——— —ʃ᷑ } 
Horſes and furniture, — — 
Horned cattle, — — 
Sheep, — — — 
Swine, | — — 
P oultry, — — 
Plate, and other houſehold ante; — 
One leaſe of, &c. — — 
Rent in arrear 7 — — —— 
Corn growing at the time of his death, — 
Hay and corn, — 


Ploughs, and other implements of huſbandry, 
Debts, — | 


Other debts ſuppoſed to be deſperate, =——— 25 2 6 
Debts owing by the deceaſed, 2501. 
Appraiſed by us the day and year above written, 
D. E. 
F. G. 


SECTION 
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SECTION THE FOURTH. 


or GETTING IN THE EFFECTS, Ax Dp WHAT SHALL 
BE ASSETS in Tues ADMINISTRATOR's$ 
HANDS To MAKE HIM CHARGEABLE, 


FO R collecting the goods and chattels of the deceaſed, the 

' executor or adminiſtrator has very large powers and in- 
tereſts conferred on him by the law, being the repreſentative 
of the deceaſed. And an executor or adminiſtrator may, 
after the death of the de-caſed, enter into the houſe where the 
deceaſed lived, and where he died, and where the goods are, 
and take them away, and juſtify it ; but he muſt do it within 
convenient and reaſonable time, as within thirty days after 
his death, or thereabouts, and in a quiet and fair manner when 
the door is open*®, In the former part of this chapter 
we have ſeen, that adminiſtrators are put upon the ſame foot- 
ing, with regard to ſuits, as executors appointed by will, and 
that they ſhall have actions to demand and recover, as 
executors, the debts due to the inteſtate. An admi- 
niſtrator may have an action upon a judgment, ſtatute, 
recognizance, obligation, or other ſpecialty made to bis 
inteſtate ; or upon any covenant or contract; and he ſhall 
have an action of treſpaſs or trover for the goods of the 
inteſtate taken in his life ; and an action for a treſpaſs with 
cattle in his cloſef, And towards the beginning of this 
chapter we have ſeen, that for the moſt part the ſame 
actions the deceaſed might have had, the adminiſtrator ſhall 
have alſo, and that in actions ariſing by breach of pro- 
miſe and the like, where the right deſcends to the repre- 
ſentatives of the plaintiff, and thoſe of the defendant have 
aſſets to anſwer the demand, though the ſuits ſhall abate by 
the death of the parties, yet they may be revived againſt, or 
by the executors or adminiſtrators, Likewiſe we have ſeen, 
that adminiſtrators are empowered to diſtrain for rent in 
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arrear, — Where any judgment after verdict ſhall be had, 
by or in the name of any executor or adminiſtrator ; in ſuch 
caſe an adminiſtrator of goods not adminiſtered, may ſue 
forth a writ of ſcire facias, and take Cr upon ſuch 


judgments. ) 
IN 

In all ations brought by executors or adminiſtrators, upon 
contracts, bonds, or other things made to the deceaſed, or for 
goods taken away in his life, they ſhall pay no coſts by any ſta. 
tute *, Executors and adminiſtrators, when ſuing in the right 
of the deceaſed, ſhall pay no coſts : for the ſtatute 23 Hen, VIII. 
c. 15, doth not give coſts to defendants, unleſs where the action 
ſuppoſes the contract to be made with, or the wrong to be done 
to, the plaintiff himſelfi. And when an executor muſt declare 
as executor, he ſhall pay no coſts : but if the cauſe of action 
ariſes in the time of the executor, and is therefore a matter 
within his knowledge, and for which he may declare in his own 
right, and need not declare as executor, he ſhall be liable 
to pay coſts*, On a queſtion, whether an executor ſhould be 
permitted to diſcontinue, without payment of coſts. For the 
plaintiff executor, it was urged, that an executor ſhould not pay 
coſts in any inſtance excepting one, viz. where he had brought 
an action as executor, which he might have brought in his own 
name : but the court were of opinion, that the giving an exe- 
cutor leave to diſcontinue, was matter of diſcretion in the 
court; and they ought not to give him ſuch leave, in any caſe 
where he hath knowingly brought his action wrong, unleſs 
he will conſent to pay coſts . On a judgment of non proſequi» 
tur u, for the executor's wilful delay he ſhall pay coſts", 


* Stat, 17 Car, II. c. 8. the action is brought having appeared, 
* New Abr. tit, Coſſs. may fign a non pros at any time in the 
i Black. Com, 3 V. co. vacation of ſuch enſuing term, and not 
E Str. 682. aſter. Attorney's Pract. Epit. 16. And 
1 Bur, Mansf, 1451. the plaintiff ſor thus deſerting his com- 


m Nen proſequitur, or, as it is uſually plaiat in not purſuing his action, ſhall 
termed, nen fret, is where any perſon not only pay coſts, but is liable to be 
commences an action and does not de- ametrced to the King, Black. Com - 
clare, either the term the writ is re- 3 V. 296, 
turnable, or before the end of the en- > Bur, Mansf, 1584. 
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Vers are real, or perſonal ; where a man has lands in 
fee-ſimple, and dies ſeiſed thereof, the lands which come 
to his heir are aſſets teal; and where he dies poſſeſſed of 
any perſonal eſtate, the goods which come to the executors 
J adminiſtrators are aſſets perſonal. Aſſets are alſo divid- 

ed into aſſets by deſcent and aſſets in hand. Aſſets by de- 
ſcent are where a perſon is bound in an obligation, and 
dies ſeiſed of lands which deſcend to the heir, and which 
lands ſhall be aſſets, and the heir ſhall be charged as far as the 
land to him deſcended will extend ®. Aſſets in hand are where 
one dies indebted, and appoints executors, or dies inteſtate, 
and the executor or adminiſtrator hath ſufficient in goods or 
chattels, or other profits, to pay the debts, or ſome part there- 
of; this ſhall be ſaid to be aſſets in his hands, and for ſo much 
he ſhall be charged 7. There is alſo another diviſion of 
ſets, into legal and equitable aſſets: legal aſſets are ſuch as are 
liable by the courſe of law; equitable afſets are ſuch as 
are only liable by the help of a court of equity 1. As to 
real aſſets and aſſets by deſcent, which more immediately 
concern the heir, more will be faid hereafter “. We ſhall 
therefore proceed to conſider what are aſſets in the admini- 
ſtrator's hands to make him chargeable. 


ALL thoſe goods and chattels, actions and commodities, 
which belonged to the deceaſed in right of action or poſſeſ- 
ſion as his own, and ſo continued to the time of his death, and 
which after his death the executor or adminiſtrator gets into 
his hands, as duly appertaining to him in right of his execu- 
torſhip and adminiſtration, and all ſuch things as come to the 
executor or adminiſtrator in lieu, or by reaſon of that, and 
nothing elſe, ſhall be ſaid to be aſſets in the hands of the 
executor or adminiſtrator, to make him chargeable to a cre- 
"_ or legatee *; 


ASSETS in the hands of one of the executors, ſhall be ſaid 
to be aſſets in the hands of all the executors ; and aſſets in any 
part of the world ſhall be ſaid to be aſſets in every mou of the 
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world: and therefore if that point be in iſſue, and it appeat 
that there are aſſets in the hands of any one of the exec 

or in any county or place whatſoever, the jury muſt find 
that there ate aſſets. And though a plantation be an inhe. 
ritance, yet being in a foreign country, it is a chattel to 
pay debts, and a thing that is teſtamentary ®. All goods and 
chattels, of what nature or kind ſoever that are valuable, a 
oxen, kine, corn, &c, ſhall be efteemed aſſets. But ſuch 
things as are not valuable, as a preſentation to a church, 
and the like, ſhall not be accounted aſſets v. 


ALL the goods and chattels that come to the executor of 
adminiſtrator, in the right of their executorſhip or ad- 
miniſtration, and are by law given to them by virtue there. 
of, in the right of the deceaſed (as herein before parti- 
culariſed *), and which are in poſſeſſion, ſhall be eſteemed 
aſſets in his hands; and goods pledged to the deceaſed, and 
not redeemed, or the money wherewith they are redeemed, 
ſhall be ſaid to be aſſets in the hands of the executor or admi- 
ſtrator?, And all the goods and chattels in action or poſ- 
ſibility at the time of the death of the deceaſed, that are 
afterwards recovered, and of which the executor or admini- 
ſtrator hath obtained poſſeſſion ; when they are To recovered, 
are eſteemed aſſets in his hands, But they are never ac- 
counted aſſets, until they are recovered and in poſſeſſion; 
therefore if there be debts owing to the deceaſed upon ſta- 
tutes or obligations, or otherwiſe, theſe are never eſteem - 
ed aſſets in the hands of the executor or adminiſtrator, 
until they are recovered. So likewiſe though there be 
debt or damage, recovered by a judgment had by the de- 
eaſed, until execution be made, this ſhall not be eſteemed 
aſſets in the hands of the executor or adminiſtrator, 
So if the executor bring an action of treſpaſs againſt an- 
other de bonis aſportatis in vita teſtatoris, for goods Care 


ried away in the life of the teſtator, and he have a judgment 
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damages ; in this caſe, until he hath recovered by exe- 
—— 1 al not be eſteemed aſſets in his hands. 12 if 
the judgment be erroneous, and the execution avoidable ; in 
this caſe, although it be recovered and gotten in poſſeſſion, yet it 
ſhall not be eſteemed aſſets. And therefore, if one ſue another, 
and recover againſt him as adminiſtrator of J. S. and after a 
teſtament made by J. S. is produced and proved, and thereby 
an executor is made; in this caſe the money recovered by the 
adminiſtrator ſhall not be ſaid to be aſſets in his hands as to 
any of the creditors, becauſe the executor may recover it from 
him, or the debtor will have it again. And if the executor 
or adminiſtrator never recover, or get the thing into his poſ- 
ſeſſion, he ſhall never be charged, eſpecially where he has done 
his beſt to get it, and cannot. 


Ir one covenant to make a leaſe for years to the deceaſed, 
his executors or adminiſtrators, and after his death the leaſe 
is made to the executor or adminiſtrator accordingly ; in this 
caſe, this leaſe ſhall be ſaid to be aſſets in his hands, and he 
ſhall be chargeable for ſo much to any creditor . And if an 
executor renew, he ſhall account for the new leaſe as well as 
the old, for the benefit of the creditors *, And whatſoever the 
executor or adminiftrator muſt be forced to ſue for by the name 
of executor or adminiſtrator, being recovered, ſhall be efteem- 
ed aſſets in his hands v. And if an executor recovers (as exe- 


cutor) things in chancery by equity, theſe things recovered 


{hall be aſſets ©. 


ALTHOUGH the thing be extinct and gone as to the exe- 
cutor and adminiſtrator himſelf, yet it may have its being, 
and be accounted aſſets as to creditors and legatees. And 
therefore, if an executor. or adminiftrator have a leaſe for 
years of land, in the right of the deceaſed, and afterwards he 
purchaſes the fee-ſimple of the land 1 the leaſe is 
drowned), yet in this caſe the leaſe ſnall continue to be aſſets 
as to creditors and legatees*. And if an executor ſur- 
renders a term of years which he had as executor to him in 
reverſion, it is not extinct as to him, but ſhall ſtill remain 
aſſets in the executor to ſatisfy debts and legacies . And if 
the debtee make the debtor his executor, or the debtee die in- 


teſtate, and the adminiſtration is committed to the debtor ; 
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in theſe caſes the debt ſhall be ſaid to continue, and ſhall be 
eſteemed, aſſets for ſo much as to other creditors . 'Yet, if 
there be ſufficient aſſets to pay the teſtator's debts, the debtor 
being made executor is thereby diſcharged of the debt t. 


THe goods and chattels of other men in the hands of the 
executor or adminiſtrator, that were in the poſſeſſion of the 
deceaſed, if he had no right to them, or if he had, and they 
do not belong to the executor, will not make the executor 
or adminiſtrator chargeable ; for theſe ſhall not be eſteemed 
aſſets in his hands. And therefore, if the goods of another 
man be amongſt the goods of the deceaſed, and theſe come 
together into the hands of the executor or adminiſtrator; 
theſe goods that are the goods of another ſhall not be ſaid to 
be aſſets in the hands of the executor or adminiſtrator. And 
if the executor receive a rent that belongs to the heir, 
this rent ſhall not be ſaid to be aſſets in his hands: and 
hence it is, that if the deceaſed were outlawed at the time of 
his death, his goods and chattels are not te be accounted 
aſſets, for they are none of his b. 


A releaſe of a certain debt due to the teſtator makes it aſ- 
ſets in the executors hands, becauſe it ſhall be intended he 
would not have made the releaſe unleſs the money had been 
paid to himi. And if an executor puts in ſuit a bond of 
xool. for performance of covenants, and the parties ſubmit 
to an award, and it is awarded that the obligor ſhall pay jol. 
in full ſatisfaction, and that the executor ſhall releaſe, which 
is done accordingly ; it ſeems, that the executor ſhall be 
taken to have aſſets to the value of the whole 1ool. for 
though by the award he was compelled to releaſe, it was his 
own act to ſubmit to the arbitrament *, | 


-» - @ ©  — 3S 
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Ir a man hath a leaſe for years worth 201. per annum at 
the rent of 51. and he die; in this caſe not the whole value 
of the land, but ſo much as is above the rent, ſhall be ſaid 
to be aſſets in the hands of the executor or adminiſtrator '. 
As where an executor has a leaſe for years of the value of 

f Shep. Touch. 474. i x Nelf. Abr. 262, 
1 Black. Com. 2 V. 512, k 3 Leon. 53. 
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20l. a year, rendering rent of 10l. a year; it is aſſets in his 
hands only for 101. over and above the rent v. By the ſtatute 
of the 14 Geo. II. c. 20. before-mentioned , it is enacted, 
that eſtates pur auter vie, in caſe there be no ſpecial occu- 

te thereof, of which no deviſe ſhall have been made ac- 
cording to the ſtatute of the 29 Car. II. c. 3. or ſo much 
thereof as ſhall not have been ſo deviſed, ſhall go and be ap- 
plied and diſtributed in the ſame manner as the perſonal 
eſtate of the teſtator or inteſtate, And by this ſtatute of 
Car, II. an eſtate per auter vie ſhall be aſſets in the hands of 
the heir, if he has it as ſpecial occupant, 

ſ 


IF there is a mortgage for years (whatever be the number), 
this is aſſets at law; becauſe the whole intereſt is not gone 
from the mortgagor, the reverſion in fee being left in him : 
but if it is a mortgage in fee, it is only aſſets in equity, be- 
cauſe the legal eftate 1s gone out of the mortgagor ?, If the 
heir of the mortgagee forecloſes the mortgagor, yet the land 
ſhall go to the executor, unleſs the heir pays him the 
mortgage money; and then he may have the benefit of the 
mortgage *% When upon a mortgage, money is made 
payable to the heir or executor, in that caſe, before or at | 
the day of payment, the mortgagor hath election to pay it to 1 
either; but after the day of payment is paſt, and the | 
mortgage forfeited by law, though equity doth give the 
mortgagor relief, ſo as upon the payment of the money, he 
ſhall have his land, yet equity will not revive the election of 
the mortgagor to pay it to the heir or executor ; but then he 
{hall be forced to pay it to the executor, becauſe it came out 
of the perſonal eſtate of the teſtator, and thither it ſhall re- 
turn, But if in the mortgage neither heir nor executor is 
mentioned, then, after the death of the mortgagee, the law 
determines it to be paid to the executor . 


Tas intereſt which a maſter hath in a ſervant is not aſſets 
in the hands of an executor ; for a ſervant whoſe maſter is 
dead, is legally diſcharged, and is not ſervant either to the heir | 
or executor *, But the jntereſt which one hath in an appren- 


m Cro, Eliz. 712. ſon particularly deſcribed, to whom the 
n Pag. 30. eſtate ſhall go ſter the leſſee's death, 
0 A ſfecial cecupant is, where an 4 Burn's Eccleſ. Law, 60. 

eſtate for life is made to a man and his p 4 Burn's Eceleſ. Law, 276, 
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tice, is a chattel perſonal, and ſhall go to the executors, of 
which we ſhall ſee more hereafter . Alſo the intereſt in the 
liberty of a priſoner in execution for debt, is a chattel per. 
ſonal, and ſhall go to the executors “. 


Havins ſeen, in the former part of this ſection, that the ad. 
miniſtrator has very large powers conferred on him by the lay, 
here we may obſerve, that all acts done by him, as long as the 
adminiſtration continues in force, are good, and even though 
it beafterwards revoked or repealed. But there is a difference 
taken (6 Co. 18.) when an adminiſtration is repealed upon a 
citation, or upon an appeal, If it is upon an appeal, which 
ſuſpends the adminiſtration, all acts after ſuch ſuſpenſion are 
void: if it is repealed upon a citation, all the acts of the ad- 
miniſtrator, till the repeal, are good; for by the citation the 
grant of the adminiſtration is not ſuſpended ; therefore, if the 
adminiſtration be repealed, all acts done by an adminiſtrator, 
which a rightful adminiſtrator might have done, ſhall be al. 
lowed, for in them he acted in the place of a rightful admini- 
ſtrator *. But if there is any fraud, a creditor may have relief 
upon the ſtatute of the 13 Eliz. c. 5.!——As it hath often 
been the caſe to the defrauding of creditors, that ſuch perſons 
were to have the adminiſtration of the goods of others dy- 
ing inteſtate committed unto them, if they required it, would 
not accept the ſame, but ſuffered or procured the adminiſtra- 
tion to be granted to ſome ſtranger of mean eſtate, and not of 
kin to the inteſtate ; from whom themſelves, or others by their 
means, took deeds of gift, and authorities by letters of at- 
torney, whereby they obtained the ſtate of the inteſtate in- 
to their hands, and yet ſtood not ſubject to any debts by 
him owing; it is enacted by the ſtatute of the 43 Eliz. 
c. 8, That every perſon who ſhall obtain any goods or debts 
of any perſon dying inteſtate, upon any fraud as is above- 
mentioned, or without ſuch valuable conſiderations as ſhall 
amount to the value of the ſame goods or debts, or there- 
abouts (except it be in ſatisfaction of ſome juſt and principal 
debt of the value of the ſame goods or debts to him owing by 
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the inteſtate), ſhall be charged as executar of his own wrong, 
ſo far as ſuch goods and debts will ſatisfy. 


Ir a ſtranger takes upon him to act as executor, without 
any juſt authority (as by intermeddling with the goods of the 
deceaſed, and many other tranſactions), he is called in Jaw 
executor of his own wrong, de ſon tort, and is liable to all 
the trouble of an executorſhip, without any of the profits. or 
advantages: but merely doing acts of neceſſity or humanity, 
as locking up the goods, or burying the corpſe of the de- 
ceaſed, will not amount to ſuch an intermeddling, as will 
charge a man as executor of his own wrong, Such an one 
cannot bring an action himſelf in right of tne deceaſed, but 
actions may be brought againſt him. He is chargeable with 
the debts of the deceaſed ſo far as aſſets come to his hands; 
and, as againſt creditors in general, ſhall be allowed all pay- 
ments made to any other creditor in the ſame or a ſuperior de- 
gree, himſelf only excepted. , And though, as againſt the 
rightful executor or adminiſtrator, he cannot plead ſuch pay- 
ment, yet it ſhall be allowed him in mitigation of damages; 
unleſs, perhaps, upon a deficiency of aflets, whereby the right- 
ful executor may ce prevented from ſatisfying his own debt =. 
As the executor of his own wrong is liable to the ſuit of 
the rightful executor, creditors, or legatees; ſo alſo, in caſe 
of his death, are his executors. or adminiſtrators liable, by 
the ſtatute of the 30 Car. II. c. 7. although in other caſes a 
perſonal wrong dies with him that did it“. 


SECTION THE FIFTH, 


THE ADMINISTRATOR's OFFICE axd DUTY 
in PAYING DEBTS. 


IN payment of debts the executor or adminiſtrator muſt 

obierve the rules of priority; otherwiſe, on deficiency of 
aſſets, if he pays thoſe of a lower degree firſt, he muſt an- 
ſwer thoſe of a higher out of his own eftate®. And as to 
debts of equal degree he may, as we have before ſeen, retain 
what is due to himſelf <, 


FigsT, The executor or adminiſtrator may pay all funeral 
charges, and the expence of taking the letters of adminiſtra- 
tion . But as to funeral charges it is ſaid, that, in ſtrictneſs, 
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no funeral expences are allowed againſt a creditor, except 
for the coffin, ringing the bell, parſon, clerk, and bearer 
fees; and not for pall or ornaments*. And in general it is 
faid, that no more than forty ſhillings for funeral expences 
ſhall be allowed againſt creditors f. 


SECONDLY, Debts due to the Eing on record or ſpecialty, 
are to be paid®, But this muſt be underſtood of ſuch 
debts as are due to the King only by matter of record or ſpe. 
cialty, and not of ſums of money due to the King upon 
wood ſales, or ſales of his minerals, for which no obligation 
is given; or for amercements in his courts baron or courts 
of his honours, which be not courts of record ; or for fines 
of copyhold eſtates there; or of forfeitures to the crown of 
debts by contract due to any ſubject by outlawry or attain- 
der, until office thereupon found b. 


THIRDLY, Such debts are to be paid, as are by particular 
ſtatutes to be preferred to all others; as by ſtatute 30 Car. II. 
c. 2. are the forfeitures for not burying in woollen; and as 
by War 17 Geo. II. c. 38. is the money due from overſeers 
on poors rates; and by ſtatute g Ann. c. ro. the money 
due for letters at the —— i. As to the forfeitures for 
not . burying in woollen, theſe by the ſtatute 30 Car. II. 
c. 3. ſect. 4. ſhall be paid out of the eſtate of the perſon de- 
ceaſed, before any ſtatute, judgment, debt, legacy, or other 
duty whatfoever. And as to money due from overſeers, by 
the ſtatute of 17 Geo. II. c. 38. ſect. 3. if any overſeer of 
the poor ſhall die, his executors or adminiſtrators ſhall, 
within forty days after his deceaſe, pay out of the aſſets all 
money remaining due, which he received by virtue of his 
office, before any of his other debts are paid. And as to 
money due for letters to the poſt-office, by the ſtatute 
9 Ann. c. 10. fect. 30. this ſhall be preferable in payment 
before any debt due to any private perſon. E 


FourTHLyY, Debts of record are to be paid, as judg- 
ments (docketted according to the ſtatutes 4 & 5 W. & M. 
c. 20. ), ſtatutes and recognizances.—A debt of record is a 
ſum of, money which appears to be due by the evidence of 
a court of record; as, when any ſpecific ſum is ad- 
Judged to be due from the defendant to the plaintiff, on an 
action or ſuit at law. This is a contract of the higheſt na- 
ture, being eſtabliſhed by the ſentence of a court of judi- 
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cature. Recognizances alſo are a ſum of money recog- 
nized or acknowledged to be due to the Crown or a ſubject, 
in the preſence of ſome court or magiſtrate, with a condition 
that ſuch acknowledgment ſhall be void upon the appear 
ance of the party, his good behaviour, or the like : and theſe, 
together with the ſtatutes merchant and ſtaple, &c. if for- 
feited by non-performance of the condition, are alſo ranked 
among the laſt principal claſs of debts, viz. debts of record ; 
ſince the contract on which they are founded is witneſſed by 
the higheſt kind of evidence, viz. by matter of record *.— 
As to judgments, they are not only thoſe had againſt the de- 
ceaſed in his lifetime, but alſo debts upon judgments 
(although by mere confeſſion, and without defence), had 
againſt the executors or adminiſtrators for the debts of the 
deceaſed l. And of two judgments, he who firſt ſues execu- 
tion muſt be preferred; but before, it is at the election of the 
executor or adminiſtrator to pay which he pleaſes firſt ®, It 
is not neceſlary, that the judgment be limited to the courts 
at Weſtminſter ; but if it be obtained in any court of record, 
which hath power to hold plea by charter or preſcription of 
debt above 408. it js ſufficient, For though upon ſuch a 
judgment execution cannot there be had, but of ſuch goods 
as are within the juriſdiction of that court ; yet, if the record 
be removed into-chancery by a certiorari, and there by mitti- 
nus into one of the benches, then execution may be had upon 
any goods in any county of England". But a judgment not 
docketted, according to the ſtatutes 4 & 5 W. & M. c. 20, 
ſhall not affect any lands as to purchaſers or mortgagees; or 
have any preference againſt heirs, executors, or adminiſtra- 
tors, in the adminiſtration of the eſtates of their anceſtors, 
teſtators or inteſtates. Which ſtatutes, in order to render 
more eaſy the finding of ſuch judgment entered, dire& in 
what manner alphabetical liſts ſhall be made of judgments by 
confeſſion, non ſum informatus, or nihil dicit, in any of the 
courts of record at Weſtminſter ; to the reſpective offices of 
which any perſon may reſort and ſearch, on paying 4d. for 
every term's ſearch, 


* Black, Com. 2 V. 465. 571. m Treat. of Eq. 112. 
i Law of Exec. 39» n Swiab. a, 456. 


E 3 Ir 


who dies without WII I or TESTAMENT. [+ 1 


54 The DisrosaL of a PERSOx's ESTATE 


IT was decreed in the exchequer, that creditors by judg. 
ment at law, and creditors by decree in equity, ſhall be pai 
equally without any preference ®, And it is now become the 
eſtabliſhed doctrine, that a decree of the court of chancery 
is equal to a judgment in a court of lav; and where an exe. 

cutrix, whoſe teſtator was greatly indebted to divers perſons, 

in debts of different natures, being ſued in chancery by ſome 
of them, appeared and anſwered immediately, admitting their 
demands (ſome of the plaintiffs being her own daughters); 
other of the creditors ſued the executrix at law, where the 
decree not being pleadable, they obtained judgments ; yet 
the decree of the court of chancery, being for a juſt debt, 
and having real priority in point of time, not by fiction and 
relation to the firſt day of term, was preferred in the order of 
payment to the judgments, and the executrix protected 
and indemnified in paying a due obedience to ſuch decree, 
and all proceedings againſt her at law ſtayed by injunction. 
This being firſt decreed by the maſter of the rolls, was af. 
firmed by lord Talbot, and his lordſhip's decree was affirm- 
ed in parliament?, As to ſtatutes, and recognizances, 
before mentioned, theſe ſtanding in equal degree, it is at the 
adminiſtrator's election, to give precedency to which he 
pleaſes 4, But thoſe which are forfeited ſhall be preferred be- 
fore thoſe which are for the performance of covenants not 
broken. And neither between one ſtatute and another, 
doth the time of antiquity give any advantage as touching 
the goods of the conuſor, but he who firſt ſeiſeth them by 
execution 1s preferred; and before ſuing of execution, the 
executor may give precedency to either *, 


MorTGAGEs may alſo be reckoned among this Jaſt men- 
tioned claſs of debts ; for where a man mortgages land, and 
covenants to pay the money, and dies, the perſonal eſtate of 
the mortgagor ſhall in favour of the heir, be applied to ex- 
onerate the mortgage*. And though there be no covenant in 
the deed for the payment of the mortgage money, yet the per- 
ſonal eſtate ſhall be liable in the hands of the executor *., A 
mortgage is a charge upon the perſonal eſtate, as well as up- 
on the lands mortgaged ; and the perſonal eſtate is primarily 
liable: for a mortgage is a general debt, and the land is only 
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2s ſecurity”, It was decreed at the rolls, that mortgages 
were to be paid before judgments and recognizances: but 
upon an appeal to the houſe of lords, it was adjudged, that 
mortgages are not to be preferred to other real incumbrances z 
but that mortgages, ſtatutes, and recognizances, ſhall take 
place according to their priority, and as they ſtand in order 
of time *. 


FirTHLY, Debts by ſpecialty, or ſpecial contract are to be 
paid. When a ſum of money becomes, or is acknowledg- 
ed to be due, by deed or ſpecial inſtrument under ſeal ; ſuch 
as by deed of covenant, by deed of ſale, by leaſe reſerving 
rent, or by bond or obligation; it is conſidered as a debt by 
ſpecialty ; and ſuch debts are looked upon as the next claſs 
after thoſe of record, being confirmed by ſpecial evidence un- 
der ſeal ). And rent arrear, and unpaid by the inteſtate, is 
equal to a debt by ſpecialty ; for this ſavouring of the realty, 
the adminiſtrator can no more wage his law * againſt ſuch a 
debt, than he can to a debt by ſpecialty . Where an action 
of debt was brought againſt an executor, for rent referved on 
a parol leaſe, after the leaſe was determined, and the executor 
pleaded that the teſtator entered into an obligation, and that 
he had not aſſets above gl. which were not ſufficient to diſ- 
charge this obligation; on demurrer it was reſolved, that this 
rent, though reſerved on a parol leaſe, was yet equal to an 
obligation, and that it {till remained in rhe realty, though the 
term was determined ®, 


* 1Atk. 487. action of debt; at preſent, one ſhall 
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* To wage law is, where the de- 
fendant ſwears, that he does not owe 
the plaintiff any thing, This was more 
common formerly than it is now. It is 
now only in actions of debt upon ſimple 
contract, or for amercement, in actions 
of detinue, and of account, where the 
debt may have been paid, the goods re- 
ſtored, and the account balanced with- 
out any evidence of either, that the de- 
fendant is admitted to wage his law, 
and nut where there is any ſpecialty by 
bond or deed. And as the defendant 
is only allowed to wage his law in an 
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hardly hear of an action of debt brought 
upon a ſimple contract, that b-ing ſup- 
plied by an action of treſpaſs on the 
caſe, for the breach of a promiſe or aſ- 
ſumpfit; and this being an act on of 
treſpals, no law can be waged therein. 
So that wager of aw 1s now quite out 
of uſe, being avnided by the mode cf 
bringing the action, but ſtill it is not 
out of force. And therefore, when a 
new ſtatute inflicts a penalty, and gives 
an action of debt for recovering it, it is 
uſual to add, In which nv wager of law 
ſhall be allowed, Black. Com. 3 V. 
347» 
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As to a bond, any voluntary bond is good againſt an exe. 
cutor or adminiſtrator, unleſs ſſome creditor be thereby de- 
prived of his debt: but if the bond be merely voluntary, 2 
real debt (though by fimple contract only) ſhall have the pre. 
ference. But if there be no debt at all, then a bond, however 
voluntary, muſt be paid by an executor*®. And although the 
executors are not named in an obligation, yet the law will 
charge them, for that they repreſent the eſtate of the teſtator, 
And the law is the ſame of adminiſtrators. But the heir ſhall 
notatany time be charged without expreſs mention of the heir. 


BEFORE we proceed to conſider the laſt ſpecies of debts, viz, 
debts by ſimple contract, we may here make ſome obſervations 
on what has been ſaid concerning debts of record, and debts by 
ſpecialty, and ſpecial contract. As to debts of record, we 
may obſerve, that the executor ought to take notice of theſe 
at his peril *, But as to debts due by bond, or other ſpecial- 
tics, although the law requires, that debts ſhould be paid ac- 


cording to their ſuperiority, as herein ſet forth ; yet, an exe- 


cutor may pay a debt on a {imple contract before a ſpecialty, if 
he hath no notice of ſuch ſpecialty ; for otherwiſe it might be 
in the power of the obligee to ruin the executor by keeping 
his bond in his pocket, until the executor ſhall have paid away 
all the aſſets, in diſcharging ſimple contract debts . Re- 
ſpecting obligations, if there be divers of the like kind, it 
ſeemeth to be in the power of the executor to diſcharge which 
obligation, and to gratify which of the creditors he thinks fit : 
(in like manner as was before ſaid reſpecting debts of record :), 
which being done, the other creditors are without remedy, 
if there be no aſſets; unleſs the day of payment in the one 
obligation is expired, and the day of payment in the other 
obligation is not yet come; in which caſe, the former obli- 
gation is to be firſt ſatisfied ; or unleſs there be ſuit com- 
menced for ſome obligation, for then it is not in the power of 
the executor to diſcharge another obligation for which no 
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action is brought, in prejudice of the former ſuit. But an 
executor may confeſs judgment on one obligation, and plead 
that judgment to an action brought on another obligation. 
And if there be two obligations, and the two ſeveral creditors 
bring ſeveral actions againſt the executor, he that firſt ob- 
tains judgment muſt be firſt ſatisfied ®, 


DeBTs upon judgments, recognizances, mortgages, bonds, 
and other like ſpecialties, ſhall carry intereſt : ſo intereſt hath 
alſo been allowed upon demands due by covenant, although 
it was objected that they were not liquidated, and only found 
in damages \.——Intereſt of an annuity being decreed by the 
lord chancellor from the very day it became due, Mr. Peer 
Williams adds a query as to this, and ſays, it ſeems the ar- 
rears ſhould carry intereſt only from the firſt day of payment 
next after the arrears of the annuity became due; if payable 
half yearly, then from the next half-year day ; if quarterly, 
then from the next quarter day; and ſo has been the common 
rule in theſe caſes *, Where a man prays ſatisfaction for 
a ſimple contract debt, merely out of perſonal aſſets, a court 
of equity will of courſe direct the debt to be paid with intereſt, 
to be computed from one year after the teſtator's death l. 


DzsTs by ſimple contract, which are the laſt ſpecies of 
debts to be paid, are ſuch where the contract upon the obli- 
gation ariſes, is neither aſcertained by matter of record, nor 
yet by deed or ſpecial inſtrument, but by mere oral evidence, 

he moſt ſimple of any ; or by notes unſealed, which are 
capable of more eaſy proof, and therefore are only better 
than a verbal premiſe ; and this laſt ſpecies of debts may be 
branched out into a variety of obligations through the nu- 
merous contracts for money, which are not only expreſſed 
by the parties, but virtually implied in law. Debts by ſim- 
ple contract, though poſtponed to all others, an executor or 
adminiſtrator is bound to pay, as far as he hath aſſets", Vet if 
' Þ 2 New Abr. 434. Swinb. 457 Þ Barnard. 229, 
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no ſuit is commenced againſt him, he may pay one creditor 
in equal degree his whole debt, though he has nothing left 
for the reſt : for without a ſuit commenced, the executor 
has no legal notice of the debt®, And no action ſhall be 
brought whereby to charge an executor or adminiſtrator, upon 
any ſpecial promiſe, .to anſwer damages out of his own 
eſtate ; unleſs the agreement upon which ſuch action ſhall be 
brought, or fome memorandum or note thereof ſhall be in 
writing, and ſigned by the party to be charged therewith, or 
ſome other perfon thereunto by him lawfully authorized ?, 


As to the intereſt a man hath .in an apprentice, which, 
as we have ſeen, is a perſonal chattel, and will go to the 
executor; it was held by Holt, chief juſtice, that by the 
cuſtom of London, the executor of the maſter ſhould put the 
apprentice to another maſter of the ſame trade ; and that in 
other places, it would be very hard to conſtrue the death of 
the maſter to be a diſcharge of the covenants ; though he ad- 
mitted that the covenant for inſtruction had been conſidered 
as cangelled, but that he ſtill continued an apprentice with 
the executor as to maintenance. And where an action was 
brought againſt the executor, upon the covenant of the teſta- 
tor to teach an apprentice his trade; and after verdict for the 
plaintiff, it was moved, in arreſt of judgment, that this cove- 
nant was perſonal to the teſtator, and did not oblige the 
executors, but only obliged the maſter during his life to 
teach the apprentice, the court was of opinion, that it 
obliged the executors alſo, and that they ought to ſee the ap- 
prentice taught his trade; and if they were not of the trade, 
they ought to aſſign him to another that is of the trade, fo 
that he may be taught according to the covenant ; and 
judgment was given for the plaintiff®, And where a maſter 
received with an apprentice 2501, and died within two years, 
the apprentice during that time having been employed only 
in inferior affairs, it was decreed, after debts on ſpecialties 


Black. Com. 2 V. 512. r 1 Salk. 66. 
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were paid, that the executors ſhould repay 250l. as a debt due 
on ſimple contract, deducting after the rate of 201. a year for 
the maintenance of the apprentice, during the time he lived 
with his maſter *, : 

Ix reſpect to legal and equitable aſſets; if a man poſſeſſed 
of a term for years, mortgages it, and dies, leaving debts, 
ſome by bond, and ſome by ſimple contract, the equity of re- 
demption is equitable aſſets, and ſhall be liable to all the debts 
equally .. — A leaſe for years, or a bond, or grant of an an- 
nuity taken in a truſtee's name, being perſonal aſſets, ſhall be 
applied in courſe of adminiſtration“; that is, as has been 
ſhewn. The diſtinction ſeems to be this: where there are 
legal aſſets, that is, aſſets which are liable at la without the help 
of equity, there the executor may apply them, according to the 
courſe of law, which allows and requires, a preference to be 
made as hath been mentioned ; but where there are only 
equitable aſſets, that is, aſſets which are not liable, without 
the help of a court of equity, in ſuch caſe, the court will di- 
rect the application thereof, according to that courſe which 
ſeems moſt equitable and juſt, that is, to pay every creditor 
his ſhare in proportion *. So where the aſſets are partly le- 
gal, and partly equitable, although equity cannot take away 
the legal preference on legal aſſets, yet where one creditor 
has been partly paid out of ſuch legal aſſets, when ſatisfac- 
tion comes to be made out of equitable aſſets, the court will 
poſtpone him till there is an equality, in ſatisfaction to all the 
other creditors out of the equitable aſſets, proportionable to 
ſo much as the legal creditor has been ſatisfied out of the le- 
gal aſſets ?, N 

Bur now to return to the ſubject of paying debts with le- 
gal aſſets in ſuch manner as the law requires. If one that hath 
a debt due to him from the deceaſed upon a ſimple contract, or 
the like, ſue the executor or adminiſtrator for it, and there be 
debts due to others upon bonds and ſpecialties, unſatisfied; in 
this caſe, the executor or adminiſtrator may not pay this debt, 
nor may he ſuffer the plaintiff to recover in his action; for if 


t Caſe of Scam againſt Bowden and w 2 Vern. 764. 
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he doth, and he hath not aſſets beſides to ſatisfy the debts due 
upon bonds and ſpecialties, he muſt ſatisfy ſo much out of his 
own eſtate, as he hath ſo paid, or ſuffered to be recovered from 
him ; for in the caſe of an action brought, he is to plead and to 
ſet forth theſe debts upon ſpecialties, and to ſay that he hath no 
more than what is ſuffcient To ſatisfy them; and thereby he 
ſhall bar the plaintiff in his action. In like manner it is, if one 
that hath a debt due to him from the deceaſed upon an obliga- 
tion, ſue the executor or adminiſtrator thereupon, and there be 
debts due to others upon judgments, ſtatutes, or recognizances, 
and the executor or adminiſtrator ſuffer the plaintiff to recover 
the debt due upon the obligation, for want of pleading the judg- 
ments, &c. in this caſe he muſt pay ſo much out of his own 
eſtate, towards the ſatisfaction of the ſaid debts due upon judg- 
ments, &c. as he hath paid of the debt due upon the obliga- 
tion. But here it muſt be obſerved, that no judgmentor ſtatute 
that is diſcharged, or is left and ſuffered to lie by agreement to 
bar others of their debts, ſhall be any bar to others that ſue for 
their due debts upon obligations, &c. and therefore if any exe 
cutor or adminiſtrator ſhall plead ſuch judgments, &c. in bar 
of any other debt ſued for by any other creditor, the creditor 
may, by ſpecial pleading, ſet forth this matter of covin, and 
avoid the plea and bar of the executor or adminiſtrator *, 


In an action of debt againſt an executor, if the defendant 
plead fully adminiſtered, and any aſſets be found in his hands, 
although there be not to the value of the debt ; yet the plain- 
tiff ſhall have judgment for his whole debt of the goods of the 
teſtator . But if it be found, that he had nothing in his hands; 
the judgment ſhall be, that the plaintiff ſhall take nothing 
by the writ, and ſhall not have judgment of the debt : for he 
hath waved this advantage by taking of the iſſue, and judg- 
ment is to be given upon the verdict“. Where a teſtator 
is much indebted, and the executor is deſirous to be rid of the 
aſſets, his ſafeſt way is, to file a bill in chancery againſt the credi- 
tors, to the end they may, if they think fit, conteſt each other's 
debts, and diſpute who ought to be preferred in payment“. 
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SECTION THE SIXTH. 
or ACCOUNTING BzroreE THE ORDINARY. 


BY the ſtatute of the 22 & 23 Car. II. c. 10. the ordinaries 

ſhall and may proceed and call adminiſtrators to account, 
for and touching the goods of any perſon dying inteſtate, 
and upon hearing and due conſideration thereof, order and 
make juſt and equal diſtribution of what remains clear 
(after all debts, funerals, and juſt expences, of every ſort, 
are allowed and deducted) ; and the ſame diſtributions de- 
cree and ſettle, and compel ſuch adminiſtrators to obſerve 
and pay the ſame, by the due courſe of his majeſty's eccle- 
ſiaſtical laws: ſaving to every one, ſuppoſing himſelf or 
ſelves aggrieved, their right of appeal, as has been always in 
ſuch caſes uſed, But by the ſtatute of the 1 Jac. II. c. 17. 
ſet. 6. as before mentioned *, it is provided, that no ad- 
miniſtrator ſhall be cited according to the ſaid act of the 
22 & 23 Car. II. c. 10. to render an account of the per- 
ſonal eſtate of his inteſtate (otherwiſe. than by an inventory 
or inventories thereof), unleſs it be at the inſtance or proſe- 
cution of ſome perſon in behalf of a-minor, or having a de- 
mand out of ſuch perſonal eſtate as a creditor or next of kin, 
nor be compellable to account before any the ordinaries or 
judges, by the ſaid at impowered and appointed to take the 
lame, otherwiſe than as is aforeſaid; any thing in the ſaid act 
to the contrary notwithſtanding, —— The account muſt be 
paſſed before the ſame judge, or his ſurrogate or n 
that grants the adminiſtration. 


Ir any perſon having intereſt ſhall call the adminiſtrator to 


exhibit, a true, full, and perfect inventory of the goods of the 
deceaſed which have come to his hands, and to give an account 
of his adminiſtration thereof; he who is called in ſuch caſe, 
is bound perſonally to exhibit ſuch inventory and account, 
and (if the adverſe party demand it) to take a corporal oath 
of the truth thereof ©, And as proofs made upon the ac» 
count, at the inſtance of ſome one or more perſons having 
4 Pag. 6, | e \ „Jud, 245, 
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intereſt, do not bind others who are not parties to the ſuits 
therefore, to prevent multiplicity of actions, it behoves the 
adminiſtrator, when he is cited by any one of the parties to 
render an account, to cite the next of kindred in ſpecial, and 
all others in general, having or pretending to have intereſt in 
the goods of the deceaſed to be preſent, if they think fit, at 
the rendering and paſſing the account. And then upon their 
appearance, or contempt in not appearing, the judge will 


proceed to give ſentence z and the account thus determined 
will be final, 


A executor or adminiſtrator ſhall be allowed all reaſon- 
able expences, as well in law-ſuits, as for other honeſt pur- 
poſes : And this reaſonableneſs of expences to be ſuch, as 
that he 'may receive thereby neither profit or loſs*, And 
therefore he ſhall be allowed his expences in ſecular courts, 
over and above ſuch coſts as were allowed there“. 


Ix an action of debt upon a bond entered into by an admi- 
niſtrator to the ordinary, upon taking letters of adminiſtra- 


tion, the queſtion was, Whether an adminiſtrator, by virtue 


of this obligation, was bound to go, and give in his account 
in the ſpiritual court without being cited? And by Holt, 
chief juſtice, who delivered the opinion of the court. 1. 
It appears by the ſtatute of Edward III. that an executor 
was compellable' to account before the ordinary, and fo was 
an adminiſtrator :- but that the ordinary was to take the ac- 
count as given in, and could not oblige them to prove the 


items of it, nor ſwear to the truth of them. So it was if a 


creditor ſued in the eccleſiaſtical court ; for he had a proper 
remedy at common law. But if a legatee had ſued for an 
account in the eccleſiaſtical court, the defendant before the 


| ſtatute was compellable to prove the whole account; for the 


legatee had no other remedy, and the eccleſiaſtical court, 

which had a juriſdiction of legacies, could not otherwiſe do 

right: yet in ſuch a caſe, if the executor would pay him, he 

could not ſue farther, for he had right done him, and the exe- 

cutor was not liable, but of neceſſity that right might be 
f Oughton, 354. | n Floyer's ProQtor's Prat, 37. 


* Lind. 178. 
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done. 2. A perſon intitled to diſtribution on the 22 Car. 
II. is in conſequence intitled to ſue for an account as a le- 
gatee was; for the next of kin is a legatee by the ſtatute, and 
25 a ſtatute legatee, ſhall have the ſame remedy as the other 
egatee might before the ſtatute, The condition of an admi- 
niſtration bond was, to account when required: therefore 
he was not to account before he was legally cited, which 
could not be ex officio * ; and therefore the ſtatute of Jac. II. 
whereby the ordinary is prohibited from citing him in ex 
oficio, had really no effect at all, for the law was fo before: 
but fince the ſtatute of Car. II. the condition of adminiſtra- 
tion bonds being, that he account at a day certain, he muſt 
account accordingly at his peril, and that without citation or 
ſuit ; and this account muſt be in court; and if he comes at 
the day, and no court is held, he ſhall be excuſed ; for he 
may plead he was there ready, and no court held. But then 
this account is not examinable, unleſs a party intereſted 
comes in and controverts it ©. : 


IT is faid the ordinary hath but a lame juriſdiction, and 
there being no negative words in the ſtatute of Car. II. a bill 
for diſtribution properly lies in chanceryl. And where the 
ſurplus of the perſonal eſtate» for want of diſtribution, by a 
will is diſtributable, there can be no (uit for it in the ſpiritual 
court a. Where a man dicd inteſtate, and his widow 
took out letters of adminiſtration to him; the inteſtate's bro- 
ther cited the widow into the ſpiritual court, to make diltri- 
bution of her deceaſed huſband's eſtate. The widow there 
ſuggeſts, that the brother had goods of the inteſtate in his 
hands to the value of 2001. And upon this the ſpiritual 
eourt orders him to bring the 200]. into court, to the end it 
may be diſtributed. And for not bringing it ia, they excom- 
municate him. Upon which he moves in the King's Bench 
tor a prohibition ; and it was granted as to the whole pro- 
ceſs that compelled him to bring in the 200l, For by the 
court, the ſpiritual court hath power to make diſtribution of 
the eſtate, when it comes in, but not to fetch it in ; becauſe 
that is to hold plea of debt; but the ſpiritual court might re- 
fuſe, in this caſe, to proceed to diſtribution, until the brother 
had brought in the 2001. but they cannot excommunicate 
him for not bringing it in. 


! Explained pag. 12, = 5 Mod, 247. Str. $65. 
* 2 Salk. 315. n C:ſe of Clerke ard Clerke, T. 19 
i 2 Vet. 362. W. L. Raym. 585. 


64 The Disposar of a PerSON's ESTATE 


CHAP. III. 
Of Diſtribution. 
"SECTION THE FIRST. 
WHAT THE ADMINISTRATOR IS To oBstrve 
BEFORE HE MAKES DISTRIBUTION. 


BY the ſtatute of 22 & 23 Car. II, c. 10. whereby we have 
ſeen that ordinaries may call adminiſtrators to account, 


and order and compel them to make diſtribution *, it is en- 


acted, to the end that a due regard be had to creditors, 
that no ſuch diſtribution of the goods of any perſon dying in- 
teſtate be made, till after one year be fully expired after the 
inteſtate's death; and that ſuch, and every one, to whom 
any diſtribution and ſhare ſhall be allotted, ſhall give bond 
with ſufficient ſureties in the eccleſiaſtical courts, that if any 
debt or debts truly owing by the inteſtate, ſhall be afterwards 
ſued for and recovered, or otherwiſe duly made to appear, 
that then, and in every ſuch caſe, he or ſhe ſhall reſpeRively 
refund and pay back to the adminiſtrator, his or her rateable 
part of that debt or debts, and of the coſts of ſuit and charges 
of the adminiſtrator, by reaſon of ſuch debt, out of the part 
and ſhare ſo as aforeſaid allotted to him or her. 


By the ſtatute of the 19 Geo, III. c. 66. it is enacted, 


That after the firſt of June 1780, there ſhall be charged on 


every ſkin or piece of vellum or parchment, or ſheet or piece 
of paper, upon which ſhall be ingroſſed, written, or printed, 
any receipt or other diſcharge, for any legacy left by any will 
or other teſtamentary inſtrument, or for any ſhare or part of 
a perſonal eſtate divided by force of the ſtatute of diſtribution, 
or the cuſtom of any province or place, the amount where- 
of ſhall not exceed the value of 20l. a ftamp duty of 28. 60. 
And where the amount thereof ſhall be of the value of 20]. 
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and not amounting to 100]. a ſtamp duty of 5s. And 
where the amount ſhall be of the value of 1001. and up- 
wards, a ſtamp duty of 20s: And that ſuch receipt or 
other diſcharge ſhall be ſtamped before ingroſſed, written, 
or printed; and if the ſame is not ſtamped as by this act is 
directed, or ſhall be ſtamped for a lower duty than as afore- 
ſaid, no ſuch receipt ſhall be pleaded, or given in evidence 
in any court, or admitted in any court to be good; uſeful, 
or available in law or equity. And by the ſtatute of the 
23 Geo. III. c. 58. it is enacted, that from the firſt 
of Auguſt 1783, the following additional duty ſhall be 
alded to the above, viz. On every ſkin or piece of vellum 
or parchment, or ſheet or piece of paper, on which ſhall 
be ingroſſed, written, or printed, any receipt or other diſ- 
charge, for any legacy left by will or other teſtamentary 
inſtrument, or for any ſhare of a perſonal eſtate divided 
by force of the ſtatute of diſtributions, or the cuſtom of 
any province or place, the amount whereof ſhall not ex- 
ceed the value of 20l. there ſhall be charged an addi- 
tional ſtamp duty of 2s. 6d. And where the amount 
thereof ſhall exceed the value of 20l. and not amount 
to 100], an additional ſtamp duty of 5s. And where the 
amount thereof ſhall be of the value of 1ool. an addi- 
tional ſtamp duty of 20s. and a like additional ſtamp duty 
upon every further ſum of 1001. So by this latter act, 
the receipt or diſcharge, that by the former was to be on 
poo or parchment ſtamped with a 28. 6d. ſtamp, muſt now 

on paper or parchment ſtamped with a 5s. ſtamp. And 
where it was to be a 58. ſtamp, it muſt now be a 10s. ſtamp. 
And where it was to be a 20s. ſtamp, it muſt now be a 40s. 
itamp. And if the legacy or perſonal eſtate amount to 
200]. the receipt or diſcharge for the ſame muſt be on 
parchment or paper ſtamped with a 60s. ſtamp, and fo for 
as many hundred pounds as there are more than 100]. there 
muſt be ſo many 20s. added to the firſt forty ; as for ex- 
ample, ſuppoſe the legacy or perſonal eſtate, for which 
there is to be a receipt or diſcharge, ſhould amount to 100l. 
then the paper or parchment on which it is to be written, 
printed, or ingroſſed, muſt have thereon a 40s. ſtamp ; if 
it amounts to 200l. a 60s. ſtamp; if it amount to Zool. 
an 80s, ſtamp; and ſo for as many hundred pounds as it 
amount to more than 3ool. ſo many more 20s. muſt be 
added to the 80s. 
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Bur in this latter act is contained a proviſo, that nothing 
therein contained ſhall extend to charge with the additional 
duties, by this act impoſed, any legacy left by will or other 
teſtamentary inſtrument, or any ſhare, or part of a perſona 
eſtate, to be divided by force of the ſtatute of diſtributions, 
or the cuſtom of any province or place, which ſhall be leftto 
the wife, children, or grandchildren of the perſon making ſuch 
will, or ſhall be divided amongſt them by force of the {aid 
ſtatute or cuſtom. So here it may be obſerved, that the wife, 
children, and grandchildren, are exempt from the duties to 
which others gre liable by this act, but not from thoſe of 
the former act] becauſe, for any legacy or perſonal eſtate, 
the amount whereof ſhall not exceed the value of 20l. their 
receipt, or diſcharge, muſt be on paper or parchment, ſtamp. 
ed with a 28. 6d, ſtamp. And where the amount ſhall be 
of the value of 20l. and not to the amount of xo0l. ſuch re- 
ceipt or diſcharge muſt be on paper or parchment, ſtamped 
with a 5s. ſtamp. And where the amount ſhall be of the 
value of 100l. and upwards; on paper or parchment, ſtamped 
with a 20s. ſtamp, By the words and upwards, we may ob- 
ſerve the wiſe, children, and grandchildren are not liable to 
more than a ſtamp duty of 20s. if what they receive ſhould 
amount to more hundreds of pounds than the firſt x00]. for, 
till this latter act took place, 20s. was the utmoſt duty re- 
quired, 


SECTION THE SECOND. 


or Makine DISTRIBUTION. 


B* the ſtatute 22 & 23 Car. II. after debts and fune- 

ral expences are paid, the ſurpluſage of inteſtates eſtates 
(except the eſtates of femes covert ; that is, married women, 
to which their huſbands have a right, as before mentioned), 
ſhall, after the expiration of one full year from the death of 
the inteſtate, be diſtributed in the following manner: One 
third ſhall go to the widow of the inteſtate, and the reſidue 
in equal proportions to his children, or if the children be dead, 
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to their repreſentatives, that is, their lineal deſcendants, But 
no child of the inteſtate (except his heir at law) on whom he 
ſettled in his lifetime any eſtate in lands, or pecuniary portion, 
equal to the diſtributive ſhares of the other children, ſhall 
have any part in the ſurpluſage with their brothers and ſiſters; 
but if their eſtates, ſo given them by way of advancement, are 
not quite equivalent to the other ſhares, the children ſo ad- 
vanced ſhall now have ſo much as will make them equal ©. 
But the heir at law ſhall have an equal part in the diſtribu- 
tion with the other children, without any conſideration of 


the value of the land, which he hath by deſcent, or other- | 


wiſe, from the inteſtate. 


By this ſtatute the heir at law ſhall not abate, in reſpect of 
the land which he hath by deſcent, or otherwiſe, from the in- 
teſtate; yet if he hath had any advancement from his father 
in his lifetime, otherwiſe than by land as aforeſaid, he ſhall abate 
for the ſame in like manner as the other children, And fo 
it ſeemeth that coheireſſes ſhall bring together into hotchpot, 
ſuch advancement (not being lands) as they ſhall reſpectively 
have received from their father, before they ſhall be intitled 
to recover their ſeveral diſtributive ſhares, agreeable to the 
general purport of the act, which is evidently to promote an 
equality as much as may be ©. 


Tr1s word hotchpot is generally underſtood to ſignify mix- 
ing and blending together, and conveys much the ſame idea 
as the words collatio bonorum ©, which in the civil law is an- 
ſwerable to the word hotchpot, and fignifies, that if a child 
advanced by the father, doth, after his father's deceaſe, 
challenge a child's part with the reft, he muſt caſt in all that 
he had formerly received, and then take out an equal ſhare 


with the others f. 


In reſpect to borough-engliſh lands, which by cuſtom 
deſcend to the youngeſt ſon, as we ſhall again ſee in the en- 
ſuing chapter ?; it became a point upon the ſtatute of diſtri- 
bution, whether the youngeſt ſon (to whom the land de- 


© Black, Com. 2 V. 618, 816. f Tac, DiA. tit, Hotchpot, 10 edit. 
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ſcended by the cuſtom of borough-engliſh), ſhould abate for 
theſe lands, or ſhould be conſidered as an heir at law, who 
by the ſtatute is to have a diſtributive ſhare, without any al- 
lowance for lands by deſcent. And it was ruled by Sir Jo- 
ſeph Jekyll, maſter of the rolls, that he ſhould allow for theſe 
lands*, Yet where a man was poſſeſſed of a perſonal eſtate, 
and ſeiſed of a copyhold in fee, which was in the nature of 
borough-engliſh, and the queſtion was, whether the youngeſt 
ſon, upon whom the copyhold deſcended, ſhould have an 
equal ſhare with the other children of the perſonal eſtate, ex- 
cluſive of the copyhold, or only ſo much as with that copy- 
hold would make his portion equal to that of the other 
children. By lord chancellor Talbot. The heir at law 
is the eldeſt ſon, and not the heir in borough Engliſh ; and 
the exception in the ſtatute extends only to the eldeſt ſon, 
Yet nevertheleſs the youngeſt fon, who is heir in borough- 
engliſh, ſhall not bring the borough-engliſh eſtate into hotch- 
pot; there being no law to oblige him to do this, but only 
this ſtatute, and there are no words in the ſtatute that re- 
quire it: for the ſtatute ſpeaketh only of ſuch eſtate as a child 
hath by ſettlement, or by advancement of the inteſtate in his 
lifetime. And it was decreed, that the youngeſt ſon ſhould 
have an equal ſhare with the other children, without regard 
to the value of the borough-engliſh eſtate. And the former 
caſe coming after this before the lord chancellor Talbot, he 
reverſed the decree; of the maſter of the rolls, and decreed 
agreeable to this latter caſe i, 


In reſpect to what ſhall be an advancement, fo as to 
come within the meaning of the ſtatute, we may ob- 
ſerve, it hath been determined, that ſmall inconſider- 
able ſums, occaſionally given to a child, cannot be deem- 
ed an advancement or part thereof. Thus maintenance 
money, or allowance made by the father to his ſon at the 
univerſity, or in travelling, or the like, is not to be taken as 
any part of his advancement, this being only his education; 


* Str. 935- + Caf, Talb, 276. 
and 
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and it would create charge and uncertainty, to enquire mi- 
nutely into ſuch matters. So, putting out a child apprentices 
is no part of his advancement ; for it is only procuring the 
maſter to keep him for ſeven years inſtead of the parent. But 
the father's buying an office for the ſon, though but at will, 
as a gentleman penſioner's place, or a commiſſion in the 
army, theſe are advancements pro tanto, that is, for ſo much *. 
And a proviſion made by a marriage ſettlement, although it 
is in the nature of a purchaſe ', is ſuch an advancement as that 


u child claiming a diſtributive ſhare, ſhall firſt bring the ſaid 


advancement into hotchpot. As where the father, on his 
ſon's marriage, covenanted, in caſe of a ſecond marriage, to 
pay the firſt ſon by the firſt wife 5ool. There was a ſon, and 
ſereral other children of the firſt marriage. The father of 
theſe children died inteſtate ; and by the court it was agreed, 
that the heir muſt bring the 50ol. into the hotchpot, although 
in nature of a purchaſer under a marriage ſettlement”, So 
where a man on his marriage entered into articles, in conſi- 
deration of the marriage, and of 4000l. portion, to ſettle an 
eſtate to raiſe portions for daughters, in caſe there were no 
ſons ; that is to ſay, if but one daughter the ſum of 5000l. if 
two or more then the ſum of 6000l. equally amongſt them, to 
be paid at their reſpective ages of 18 years, or days of mar- 
riaze, which ſhould firſt happen; and 8cl. a year maintenance 
in the mean time to each daughter. The marriage took ef- 
tet ; and they had iſſue one daughter only, and no ſon. Then 
the wife dies. Afterwards the man marries a ſecond wife, 
and had by her a fon and a daughter, and died inteſtate, 
leaving a perſonal eſtate to the amount of 20,0001. The 
daughter by his firſt wife, at that time, was about 12 years 
of age; and ſometime after married one Mr. Edwards: and 
they brought their bill, to have an account of the perſona] 
eſtate of the wife's father, and their diſtributive ſhare thereof. 
And the only queſtion was, Whether the 5000l. ſhould not 


* 3p. Will. 317. anceſtor, or others by deed, will, or 
i Purchaſe means any method of ac · gift, and not as heir at law, this is a 
quiring an eſtate otherwiſe than by de- purchaſe, 2 Lill. Abr. 497. 
cem. Black. Com. 1 V. 214. And un 2 Vern, 638. 
% ucre a perſon takes any thing from au a4 5 
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be looked upon to be ſo far an advancement of the plaintiff, 
the wife of Mr. Edwards, that if ſhe would have any farther 
ſhare of her father's perſonal eſtate, they muſt bring this 
5$oool. into hotchpot. And the court, conſiſting of King 
lord chancellor, aſſiſted by Raymond chief juſtice, and the 
maſter of the rolls, and Price and Forteſcue, juſtices, were 
all clear of opinion, that this was an advancement by the fa. 
ther in his life-time, within the meaning of the ſtatute, though 
contingent and future, fo that ſhe could not have that and her 
diſtributive ſhare likewiſe. And accordingly the decree was 
pronounced *. 


Ir the father ſettles a rent out of his lands upon a younger 
child, this is an advancement ; ſo likewiſe if he by deed ſettles 
an annuity upon a child, to commence after his death, this isan 
advancement for ſo much: and by the ſame reaſon, a reverſion 
ſettled on a child as it may be valued, is an advancement alſo*, 
And if a child who has received any advancement from his fa- 
ther, ſhall die in his father's life-time, leaving children ; ſuch 
childrenſhall not beadmitted to their father's diſtributive f + 
without bringing their father's advancement into hotchpot ; 
as where 2 father had ſeveral children, and in his lifetime ad- 
vanced one of them. The child, thus advanced in part, died 
in his father's lifetime, leaving iſſue. Afterwards the father 
died inteſtate, poſſeſſed of a conſiderable perſonal eſtate. It 
wasruled, that the iſſue of the dead child muſt bring into hotch- 
pot what their father received in part of advancement, as he, 
if living, muſt have done; as that the iſſue ſtands in the place 
and ſtead of the father, claims under him, and cannot be in 
a better condition than the father, if living, would have been, 
and had claimed his diſtributive ſhare?” _—A child, partly 
advanced, ſhall bring in his advancement only amongſt the 
other children; but the wife ſhall have no advantage of it“. 


By what has been ſaid, it may be perceived, that, where 
the inteſtate leaves a widow and children, or the repreſenta- 
tives of children, one-third of his perſonal eſtate ſhall go to 


n Caſe of Edwards and Freeman, P 4 Burn's Eccleſ. Law, 337* 


1 Abr. Eq. Caf. 2439. 1 Ibid. 339» 
0 2 P. Will. 141, 442. 
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his widow, and the reſidue to his children; or if dead, to their 
repreſentatives, that is, their lineal deſcendants, ſuch of the 
children, or the repreſentatives of ſuch of them, as have been 
advanced as aforeſaid, firſt bringing ſuch advancement into 
hotchpot, in caſe they chooſe to claim their diſtributive 
ſhare; and of ſuch advancement, when the ſame ſhall be fo 
brought into hotchpot, the widow ſhall have no advantage. 
Now we may conſider how the reſidue of the inteſtate's eſtate 
is to goto his children, or if dead, to their repreſentatives, 
that is, their lineal deſcendants. And here we may ob- 
ſerve, the doctrine and limits of repreſentation, as laid down 
in the ſtatute of diftributions, ſeem to have been prin- 
cipally borrowed from the civil law: whereby it will ſome- 
times happen that perſonal eſtates are divided per capita, as 
when every claimant claims in his own right ; and ſometimes 
per ſlirpes, as when the claimants claim by repreſentation, or 
in the right of another, They are divided per capita to every 
one an equal ſhare, -when all the claimants claim, in their own 
rights, as in equal degree of kindred, and not by repreſenta- 
tion in the right of another perſon *, To make this ſuffi- 
ciently clear, let us firſt ſuppoſe that neither of the inteſtateꝰs 
children hath died leaving children. 2. That the inteſtate's 
children are all dead, whether they were two, or three, or 
more, each of them having left children, as it may be one of 
them two, another three, or more. 3. That ſome of the in- 
reſtate's children are living, and ſome dead, and that thoſe 
who are dead have each left children. 


As to the firſt ſuppoſition, it is ſufficiently clear, that if 
neither of the inteſtate's children hath died leaving children, 
the reſidue as aforeſaid, or the remaining two-thirds, after 
the wife has had her third, ſhall be equally divided between 
all the children of the inteſtate, as in this caſe they all claim 
in their own right ; and where a man marries a woman, and 
hath iſſue by her, as it may be ſons and daughters, and the wife 
dying, he marries another woman, by whom he hath alſo ſons 
and daughters : now theſe, though they are called brothers 
and ſiſters, are but brothers and ſiſters of the half blood, be- 
eauſe they had not both one father and mother *; yet between 
Black. Cagp. 2 V. 517. s Terms de Ley, 
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theſe no diſtinction is, or (as I conceive) ever was made; but 
in reſpect to collaterals*, who may take where there are no 
lineal deſcendants, there are ſeveral precedents of judgments 
given ſince the ſtatute, allowing the half blood to have but an 
half ſhare ; but now theſe are upon the ſame footing with the 
whole blood, in reſpect to what they are intitled to in the 
diſtribution of perſonal eſtate *, Yet, in reſpect to real eſtate, 
the whole blood is always preferred, and the half blood is no 
blood inheritable by deſcent, as we ſhall ſee in the enſuing 
chapter“. Where a father leaves behind him one or more 
children, and his widow ſhould happen to be with child, the 
child in the mother's womb will be reckoned among the 
children of the deceaſed ;' and if the other children ſhould 
proceed to a partition of the eſtate, it will be neceſſary to lay 
aſide one ſhare for the child that is to be born, and to name a 
curator to it, who may take care of its intereſt *, But this 
proviſion is rendered more effectual by the ſtatute, which, as 
we have ſeen ?, requires that no diſtribution ſhall be made 
till aſter the expiration of one year from the inteſtate's death, 
within which time the child will be born, 


As to the fecond ſuppoſition, as that the inteſtate's children 
are all dead, whether they were two, or three, or more, each 
of them having left children, as it may be one-of them two, 
another three, or more: in this caſe, where there be only 
grandchildren, their fathers or mothers reſpectively having 
died in the lifetime of their grandfather, the grandchildren 
take in their own right, and not by repreſentation of their 
father or mother deceaſed ; and the courts, where diſtribu- 
tions are cognizable, will order an equal diſtribution to be 
made“. And thus it would be, if there were only great- 
grandchildren of the inteſtate, both his children and grand- 
children having all died before him, 


As to the third ſuppoſition, as that ſome of the inteſtate's 
children are living and ſome dead, and thoſe that are dead 
have left children : in this caſe, the grandchildren take by re- 


t Who theſe are, ſee pag. 77. x x Strah, Dom, 624. 
u 4 Burn's Eccleſ. Law, 357. 1 Pag. 64. 
Pag. 91, # 4 Burn's Eccleſ. Law, 347. 
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reſentation, and not in their own right, and the iſſue of each 

deceaſed child ſtand in the place and ſtead of their deceaſed 
parent, AS ſuppoſe the inteſtate to have had three children, 
A, B, and C, and one of theſe children to be dead, as it 
may be A, leaving three children, and another dead, as it 
may be B, leaving two; then the diſtribution muſt be 
one third to A's three children, another third to B's two 
children, and the remaining third to C, the ſurviving child. 
But if C had alſo died, and left no iſſue, then A's and 
B's five children, being all in equal degree of kindred, 
would take in their own right, each of them an equal ſhare, 
in like manner as is juſt before mentioned under the ſecond 
ſuppolition, 


By this we may ſee in what manner the inteſtate's perſonal 
eſtate is to be diſtributed, where he has left a wife and chil- 
dren, or repreſentatives of children, But befogg we con- 
clude this, and proceed to another part of the ſtatute of 
ciſtribution, it may be proper to obſerve, that if the in- 
teſtate leaves but one child, or the repreſentative, that is, 
the lineal deſcendant of one child, ſuch one child, or the 
repreſentative of ſuch, will be entitled to the ſame ſhare in 
the diſtribution, as if there were more than one. For where 
there is only one perſon that can take, the ſtatute veſts the 
right in that perſon *®, And although by the ſtatute, no diſ- 
tribution is to be made within a year; yet the right of the 
diſtributive ſhare - veſts immediately on the inteſtate's 
death. As where a perſon, intitled to a diſtributive ſhare 
of an inteſtate's eſtate, died within a year after the in- 
teſtate, it was decreed that the ſhare of the deceaſed perſon 
was an intereſt veſted and tranſmiſſible to his executors or 
adminiſtrators; for in this ſenſe the ſtatute makes a will for 
the inteſtate, and it is as if a legacy was bequeathed payable 
- year hence, which would plainly be an intereſt veſted pre- 
ently ?, 


By the ſtatute 22 & 23 Car. II. c. 10. ſect. 6. In caſe 
there be no children, nor any legal repreſentatives of them, 
then one moiety of the inteſtate's eſtate is to be allotted to 
the wiſe of the inteſtate; and the reſidue to be diſtributed 
to every the next of kindred of the inteſtate, who are in equal 
degree, and thoſe who legally repreſent them, 


By 
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By ſect. 7, No repreſentation is to be admitted among col. 
laterals after brothers and ſiſters children ©, And in caſe there 
be no wife, then all the ſaid eſtate is to be diſtributed to and 
amongſt the children. And in caſe there be no child, then 
to the next of kindred in equal degree of or unto the inteſtate, 
and their legal repreſentatives, as aforeſaid, 


Hence we may perceive, that where the inteſtate leaves no 
child, or any legal repreſentative of a child, that is, lineal de- 
fcendant, there the wife has a moiety, or one-half of his perſonal 
eſtate; and if there be no wife, then all the eſtate is to be diſtri. 
buted amongſt the children; and if there be no child, then 
amongſt the next of kindred in equal degree of or unto the in- 
teſtate. But if there be a child, or repreſentative, that ĩs, lineal 
deſcendant, then the next of kindred will be totally excluded, 
For if a perſon dies inteſtate, leaving a deſcendant of either 
ſex, or of whatſoever degree, ſuch deſcendant is to be prefer- 
red to all aſcendants and collaterals. And herein agrees 
the civil, canon, common, and ſtatute laws *. So if there be 
children, or repreſentatives of children, and no wife, we muſt 
obſerve what has been before ſaid reſpecting children that 
have been advanced, bringing ſuch advancement into hotch- 
pot, and then how the eſtate is to go to the inteſtate's chil. 
dren, or if dead, to their repreſentatives, as here diſtribution 
muſt be made of the whole of the eſtate in the ſame manner as 
where there is a wife, diſtribution muſt be made of two-thirds*, 


HAvinG now proceeded, as far as relates to the inteſtate's 
widow and children, before we enter any farther into the ſta- 
tute of diſtribution, we may take notice of the ſtatute of 
1 Jac, II. c. 17. whereby it is enacted, that if after the death 
of a father, any of his children ſhall die inteſtate, without 
wife or children, in the lifetime of the mother ; every brother 
and ſiſter, and the repreſentatives of them, ſhall have an equal 
ſhare with her. Before this ſtatute, if a child had died inteſtate, 
withouta wife, child, or father, the mother would have been in- 
titled to the whole perſonal eſtate ; as the father ſurviving is at 
this day ?: and the reaſon of making this ſtatute was, becauſe 


c See this explained page 77. f 4 Burn's Ecclef, Law, 349- 
4 4 Burn's Ecclef. Law, 346. 8 2 P. Will. 48. 
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the mother might marry and carry away all to another huſ- 
band *, Upon this ſtatute it has been determined, that where, 
after the death of the father, the ſon died inteſtate without iſ- 
ſue ; but leaving a wife, a mother, three brothers, a ſiſter, 
and two nieces, the children of a deceaſed brother ; that 
this is within the ſtatute, and that the inteſtate's wife 
ſhall have but one moiety ; and as to the other moiety, 
the inteſtate's brothers and ſiſters, and the two nieces, 
ſhall come in for an equal ſhare with the mother. But 
if there be no brother or ſiſter, or repreſentative of brother 
or ſiſter, then it is out of the ſtatute, and the mother 
ſhall have the whole, as ſhe had before the making of it *. 
Hence it is obvious, that if a child dies without iſſue, then 
comes in the father ; if the father be dead, then comes in the 
mother, brothers, and ſiſters; but, if there be no brother or ſiſter, 
or repreſentative of a brother or ſiſter, which muſt be a child 
or children, as has been determined upon, the conſtruction of 
the ſtatute of Car. II.! (and it is the ſame in reſpect of the 
ſtatute of Jac, II. *) then the mother takes the whole, or the 
half where there is a wife, and the whole where there is no 
wife, as the father always doth if living, and that in exclu- 
ſion of the inteſtate's brothers and ſiſters, and their children. 
——A brother or ſiſter of the half blood ſhall have an equal 
ſhare with thoſe of the whole blood . Upon the conſtruc- 
tion of the ſtatute of Car. II. it has been determined that a 
poſthumous brother or ſiſter, or brother or ſiſter born after the 
father's death, ſhall ſhare equally with the other brothers and 
ſiſters o. And where the queſtion upon the ſtatute of x Jac. II. 
was, whether a poſthumous ſiſter is intitled to a ſhare of her 
brother's perſonal eftate equally with her mother? after many 
arzuments had thereon, lord chancellor Hardwick decreed for 
the poſthumous ſiſter P. 


W 1 Salk, 251. n Com. Dig. Adminiftration (H.) 

i 2 P. Will, 344. © Caſe of Burnet and Man, Vee. 
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In reſpect to how diſtribution is to be made, between the 
inteſtate's mother, brothers, and ſiſters, we may obſerve that 
each of theſe ſhare alike ; as where a man died inteſtate, and 
without iſſue, leaving a wife and ſeveral brothers and ſiſters, 
and his mother living, the wife, under the ſtatute of Car. II. 
takes a moiety ; and a queſtion ariſing upon the ſtatute of 
Jac. II. how the other moiety ſhould be diſtributed, whether 
the mother ſhould have the whole, or only a diſtributive 
ſhare with the brothers and ſiſters ? a bill was brought, in 
order to have the opinion of the court. Upon hearing, the 
lord chancellor King was clearly of opinion, and decreed, 
that the mother ſhould have no more than a ſhare of the other 
moiety, with the brothers and ſiſters of the inteſtate; for 
the intent of the ſtatute was, to put the mother (who before 
ſtood upon the ſame footing with the fatacr) in the ſame 
ſtate and condition with theſe collaterals ; ſo that whenever 
ſhe is intitled, they ſhall have an equal-ſhare with her 9, But 
where a man died inteſtate, leaving a wife, and a mother liv- 
ing, and children of a brother deceaſed ; theſe children, as re- 
preſentatives of their father, bringing a bill to have one half of 
the moiety of the inteſtate's eſtate, the wife being intitled to 
the other moiety, and the mother (as they inſiſted) to hate 
only an equal ſhare with them; lord chancelior-Hardwick or- 
dered the reſidue of the inteſtate's eſtate, after ſatisfaction of 
debts, to be divided into four equal parts; two- fourth parts 
theteof to go to the widow, one-fourth to the mother, and one- 
fourth to the brother's children *,--If a brother or ſiſter is liv- 
ing, and alſo children of a deceaſed brother or ſiſter, ſuch 
children will take per tirpes, as hereafter mentioned (p. 81.) 


Havins ſaid thus much concerning the ſtatute of 1 Jac. 
II. we may now return to that part of the ſtztute of diſtri- 
bution that relates to collaterals, and the inteſtate's next 
of kindred in equal degree; and firſt we will conſider 
what is ſaid relative to collaterals, and then what is faid 
relative to the inteſtate's next of kindred, in equal degree, 
As to collaterals the ſtatute ſays, There is no repreſenta- 


1 Caſe of Keilway and Keilway, r Caſe of Stanley and Stanley, May 
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tion admitted among collaterals after brothers and ſiſters 
children.” Upon theſe words of the ftatute, where the 
queſtion was, Whether theſe words were intended of bro- 
thers and ſiſters to the inteſtate, or whether, when diſ- 
tribution falls out amongſt brothers and ſiſters, though 
remote relations to the inteſtate, repreſentation ſhould 
be admitted amongſt them? it was held, that repre- 
ſentation ſhould only be between the brothers and 
ſiſters to the inteſtate*, And this repreſentation amongſt 
brothers and ſiſters does not extend to their grandchil- 
dren, For where the perſons claiming diſtribution were 
a deceaſed brother's daughter, and the grandchildren of 
another deceaſed brother; it was held that the deceaſed 
brother's daughter only was intitled ; and that a deceaſed 
brother's or ſiſter's grandchildren ſhould not come in with 
a deceaſed brother or ſiſter's children*. And as to re- 
preſentation among other relations: Where a man died 
without wife or child, brother or ſiſter, and his next of 
kin were an uncle by his mother's ſide, and a deceaſed aunt's 
child ; upon a demurrer, the court of chancery allowed the 
uncle to have the whole, and the deceaſed aunt's child no- 
thing“; and though this may ſeem hard, yet, as the lord 
chancellor ſaid in this caſe, ſo is the law. 


As to the part of the ſtatute where it is ſaid, The next 
of kindred in equal degree of or unto the inteſtate, and their 
legal repreſentatives ;”” we have ſeen that theſe words, their 
legal repreſentatives,” are wholly confined to the inteſtate's 
brothers and ſiſters, and that no repreſentation is admitted 
among collaterals after brothers and fiſters children; by 
which the number of perſons intitled are leſs than they 
otherwiſe would be. What we have now to conſider is, 
who are theſe next of kindred in equal degree of or 
unto the inteſtate, that may be intitled to his eſtate ? 
And here we may obſerve, that kindred are diſtinguiſh- 
ed either by the right line or by the collateral, The 
right line is of parents and children, computing by aſcen- 
dents and deſcendants ; the collateral line is between brothers 
and ſiſters, and the reſt of the kindred, among themſelves, 
Thoſe of the right line are reckoned upwards as parents, 
or downwards as children; thoſe of the collateral line 


* Caſe of Maw and Harding, 2 Vern, * Caſe of Bower and Littlewagd, 
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are reckoned ex tranſverſo, or ſide- ways, as brothers and ſiſ- 
ters, uncles and aunts, and ſuch as are born from them *, 
Amongſt thoſe there are different degrees of kindred, which 
are differently reckoned by the civil and canon laws, yet in the 
aſcending and deſcending lines, the degrees are the fame by 
both laws; but in the collateral line they differ *. And for 
the diſtribution of perſonal eſtate, thoſe degrees of kindred are 
reckoned according to the computation of the civil law ; and 
not of the canon law, which the law of England adopts in the 
deſcent of real eſtates ). In the deſcending line, the ſon is in 
the firſt degree, the grandſon in the ſecond, and the great- 
grandſon in the third. In the aſcending line, the father isin 
the firſt degree, the grandfather in the ſecond, and the great 
grandfather in the third. In the collateral line, as reckoned 
according to the computation of the civil law, we aſcend 
firſt to the father, which is one degree; from him to the com · 
mon anceſtor, the grandfather, which is the ſecond degree; 
from the grandfather we deſcend to the uncle, which is the 
third degree ; and from the uncle to the couſin-german, or 
uncle's child, which is the fourth degree. So again we aſcend 
to the father, which is one degree; from the father we deſcend 
to the brother, which is the ſecond degree; from the brother to 
the nephew, which is the third degree ; and from the nephew 
to the ſon of the nephew, which is the fourth degree *, 


How ſome of thoſe degrees of kindred will be intitled to the 
inteſtate's perſonal eſtate, will be ſeen by the following adjudg- 
ed caſes; which, after being related, ſome obſervations will be 
made concerning the perſons who will be intitled to ſuch per- 
ſonal eſtate, purſuant to the ſtatutes of 22 & 23 Car. IL and 
1 Jac. II. and thereby we may have a brief and comprehen- 
five view of them. : 


In many caſes where it hath happened, that the next of 
| kindred to the inteſtate were a grandfather and a brother; 
fuits have been commenced to determine their right : but 


w Ayliffe's Parergon, 327. Y Black, Com. 2 V. 504. 
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now this point ſeems to be fully determined, in conſequence 
of three determinations, the firſt of which was in the caſe of 
Pool and Wilſhaw, T. 1708. The ſecond in the caſe of 
Nerbury and Vicars, before Forteſcue, maſter of the Rolls, 
M. 1749; and the third was delivered by lord chancellor 
Hardwick, in the caſe of Evelyn and Evelyn, H. 1754, and 
determined in favour of the brother, in excluſion of the 
grandfather. In delivering the determination of the court in 
this caſe, By lord chancellor Hardwick. This caſe is between 
the grandfather and brother of the deceaſed. It is inſiſted on 
behalf of the grandfather, that he is in equal degree of con- 
4 with the brother of the deceaſed, and intitled to 
an equal ſhare of his eſtate, under the ſtatute of diſtribution. 
The ſtatute ſays, that the ordinary (in caſe there ſhall be no 
wife, children, or childrens children) ſhall make a juſt and 
equal Yiſtribution among the next of kindred to the dead 

on, in equal degree, or legally repreſenting their ſtocks, 
tro ſuo cuique jure, © according to the laws in ſuch caſes, 
and the rules and limitations hereafter ſet down,” Which 
limitation is only a particular ſpecification, in what caſes re- 
preſentation ſhall be allowed ; and there is nothing more 
expreſſed in the ſtatute, than that the eſtate ſhall be diſ- 
tributed equally to every the next of kin to the in- 
teſtate, who are in equal degree. — This point has been 
already twice determined in courts of equity, Firſt in the 
caſe of Pool and Vilſbau, and afterwards in the caſe of 
Norbury and Vicars. But it has been inſiſted on for the 
grandfather, that both theſe decrees are erroneous, Not- 
withſtanding I ſhall adhere to the determination of the caſe 
of Pool and Wilhaw, I have ſeen the lord chief baron 
Ward's, and Mr. baron Price's reports of this caſe ; and alſo 
that of Mr. Dodd (afterwards chief baron), The laſt of 
which, though but ſhort, is the cleareſt of the three. It was 
abill brought by the grandmother, for a ſhare of her grandſon's 
eſtate, equally with his brother. And it was inſiſted on for her, 
that ſhe was in equal degree of conſanguinity, and equally in- 
titled; but the reporter ſays, . All the court contrary, and there 
has been no ſuch uſage ſince the making of the ſtatute. And 
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know of none ſince; though it is 83 years ſince that ftatits 
was made. The ſubſequent decree at the rolls was conform: 
able to this; and therefore I ſhall not attempt to averthrow 
theſe determinations. And after a full diſcuſſion of the ſub. 
ject, the lord chancellor concludes, by ſaying, that ſince not 
only the reaſons are on this ſide the queſtion, but the deter- 
minations have been that way, and to overthrow them would 
tend to introduce inconveniencies, as it might diſturb diſtri. 
butions already made, which is an argument of the greateſt 
weight in the Jaw, I ſhall determine this point in favour of 
the brother, to the excluſion of the grandfather *, 


WHERE the inteſtate leaves a grandmother and an aunt, 
the grandmother will be intitled, in excluſion of the aunt; 
and as to this, lord chief juſtice Holt ſaid, that as by the com- 
mon law father and mother were nearer than brother and 
ſiſter, ſo grandfather and grandmother are nearer than 
uncle and aunt, And the grandmother is the root of the 
kindred, whereas the aunt is only a branchb. So in a cauſe 
in the court of chancery, it was clearly agreed, that if onedies 
inteſt te, leaving a grandmother and uncles and aunts, the 
grandmother is intitled to the perſonal eſtate, in excluſion ofthe 
uncles and aunts . Where the next of kindred to the inteſtate 
were a grandfather by the father's ſide, and a grandmother by 
the mother's, it was decreed, that theyſhall take in equal moie- 
ties, as being in equal degree; for though the grandfather by 
the father's fide may in ſome reſpects be more worthy of blood, 
yet in this reſpect dignity of blood is not material; though it 
is in reſpect of the deſcent of lands, as weſhall ſee in theenſuing 
chapter*. — Where the inteſtate left two aunts, and a nephew 
andaniece, children of adeceaſed brother, lord chancellor Hard- 
wick ordered the ſurplus to be divided into four parts equally 
amongſt them, they being all in equal degree, and therefore the 
children do not take by repreſentation, but in their own right; 
but if the father of the nieces had been living, he would have 
taken the whole f. 


2 4 Purn's Eccleſ. Law, 267. d r P. Will. 53. 
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HrRE, as was propoſed, we may obſerve, who thoſe 
perſons are that will be intitled to the inteſtate's perſonal 
eſtate, purſuant to the ſtatutes of the 22 & 23 Car. II. 
and 1 Jac, II. As in the firſt inſtance, where a man dies 
leaving a wife and children; the wife has a third, the 
children and the repreſentatives of deceaſed children the 
other two thirds*. 2. If there be no wife, the children, 
and repreſentatives of deceaſed children, have the whole; and 
that in excluſion of all aſcendents and collaterals whatever *, 
z. In caſe there be no child, or repreſentative of any child, 
that is, lineal deſcendant ; then the wife has always one half 
whoever has the other half. 4. If there be no wife nor 
lineal deſcendant, then the inteſtate's father, if living, 
has the whole *. 5. If the father be dead, then the in- 
teſtate's mother, brothers and ſiſters, and the children of 
the deceaſed brothers and ſiſters (if any), have the whole l. 
6. If there be no brother or ſiſter of the inteſtate, or child 
of a brother or ſiſter, then the mother has the whole *. 
7. Where the deceaſed leaveth neither wife nor child, nor 
repreſentative of ſuch child, nor father, nor mother; but 
leaves brothers and ſiſters, and children of other brothers 
and ſiſters deceaſed ; the brothers and ſiſters, and the chil- 
dren of the brothers and ſiſters deceaſed, have the whole, 
and the children of the brothers and ſiſters deceaſed take 
ger ſtirpes, and not per capita ; for the children of the de- 
ceaſed, being not equal in degree with their uncles and 
aunts, do take in this caſe, not in their own rights, but 
by way of repreſentation of their parents deceaſed. As if 
there had been three brothers of the deceaſed, A, B, and 
C; and A had died, leaving three children, and B leaving 
two; the diſtribution muſt be one third to A's three chil- 
dren, another third to B's two children, and the remaining 
third to C the ſurviving brother. But if the three brothers 
had all been living, then the inteſtate's eftate muſt have 
been divided into three equal portions, and diſtributed per ca- 
pita, one to each, as has been ſaid concerning the inteſtate's 
children and grandchildren . Where. all the brothers 
and ſiſters of the inteſtate are dead, ſome having left chil- 
Cren, as it may be, ſome a greater, others a leſs number; thoſe 
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children of the brothers and ſiſters deceaſed, take per capita 
each an equal ſhare, as has been obferved before reſpecting 
the inteſtate's grandchildren . 9. If a perſon die inteſtate, 
leaving neither wife nor child, nor repreſentative of ſuch 
child, nor father nor mother, nor brother nor ſiſter, but 
hath a grandfather or grandmother living ; then the grand. 
father or grandmother has the whole perſonal eſtate, in 
excluſion of the inteſtate's uncles and aunts; and if there 
be a grandfather on the father's fide, and a grandmother 
on the mother's ſide, the whole is divided between them; 
and ſo it is if there be a grandmother on the father's fide, and 
a grandfather on the mother's fide D. 10. If a perſon die 
inteſtate, leaving neither wife nor child, nor repreſentative 
of ſuch child, nor father nor mother, nor brother nor ſiſter, 
nor grandfather nor grandmother, but leaving uncles and 
aunts, and brother's or ſiſter's children; thoſe uncles and 
aunts, whether on the father's ſide or mother's, will ſhare 
the inteſtate's whole perſonal eſtate, together with his bro- 
ther's and ſiſter's children 4. 


IF a perſon die inteſtate, leaving none of thoſe relations, 
the general rule by the ſtatute of diſtribution is, that his 
perſonal eſtate ſhall go to his next of kindred in equal degree; 
and thoſe may be the children of his uncles or aunts, and 
his brothers or ſiſters grandchildren, all of whom being in the 
fourth degree, will ſhare equally alike; and if there is but 
one perſon that can take, as being the only perſon who is 
the neareſt of kin, the ſtatute veſts the whole in that per- 
ſon . For further diſcovering the degrees of kindred, when 
none of thoſe that have been mentioned are to be found, we 
may obſerve the following table, which is laid down con- 
formably to what has been before-mentioned reſpecting th? 
mode in which the different degrees of kindred are to be rec- 
koned. We may likewiſe obſerve, that where there are rela- 
tions, both by the father's fide and mother's, in equal degree 
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of kindred, they ſhare equally alike ; for here there is no dif- 
ference (though there is in reſpect of real eſtate, as we ſhall 
ſee in the enſuing chapter), whether the relations be by the 
father's fide or by the mother's ; but thoſe who are neareſt of 
kin will be preferred, be it by which fide it may*: and the 
half blood will be equally intitled with thoſe of the whole 
blood. 


Great 
Grandfather's 
Father. 
WE: —————— 
4 | 
Great 88 
Orandfather. Oreat Uncle. 
2. 4+ 
0 Grandfather, Great Uncle, 
* 5 
. ky, 
I | 3 LL 
y — | Uacle. | Uncle Son 
5 2 nah 


The 2. 4. 
INTESTATE | | Brother 2 * [= 
W Couſin. 
1. Son ff 
Son, 5 D E.. the Coufin 
o German 
1 A * 
4. 
2. Son of the 
Grandſon. Nephew or 
Brother's 
Grandſon, 


A 
, 


P. Will. 54 
G 2 Ir 


3  - - — — — — 


— — — — 


w_ Rv > - 
rr ˖ꝙ —ͤ—ꝓ —— 


— 


2— — 


by The Ter” Pzxsox's ESTATE 


IF the inteſtate have o kindred, his eſtate will eſeheat to 
the King, or to the lord of the manor, or other 


entitled thereto, by virtue of any grant from the Crown; 
for where no perſon can claim any property, there the King 


ſhall be intitled by his prerogative, Where a baſtard 
who has no kindred, being, as the law terms him, nullius 
filius, that is, the ſon of no one, or as he is ſometimes 
termed, filius populi, that is, the ſon of the people (or any 
one elſe that has no kindred), dies inteſtate, and without wife 
or child, it hath formerly been held, that the ordinary might 
ſeize his goods, and diſpoſe of them in pios uſus. But the 
uſual courſe now is, for ſome one to procure letters patent, or 
other authority from the King ; and then the ordinary of 
courſe grants adminiſtration to ſuch appointee of the Crown', 


HERE it may be obſerved, that it muſt be conſanguinity 
or relationſhip by blood, and not affinity, a relationſhip by 
marriage, whereby perſons may be intitled, as kindred to an 
inteſtate's eſtate ; for as to ſuch as may have married with any 
of the inteſtate's family or relations who have died before him, 
no advantage can accrue to them by ſuch marriage: for 
example, ſuppoſe A was to die inteſtate, and the only iſſue he 
ever had were a ſon and a daughter, both of whom had mar- 
ried and died before him, leaving a wife and huſband, who 
ſurvived him ; neither this wife nor huſband would have any 
part of A's eſtate, though the iſſue of his ſon and daughter, 
with his wife (if ſuch were living), would have the whole; 
but if none of them were living, the whole would go to his 
next of kindred in manner before mentioned. And if A had 
died inteſtate without wife or child, and his only kindred 
had been a brother and ſiſter, both of whom had married and 
died before him leaving a wife and huſband, who had ſur- 


vived him; neither this wife nor huſband would be intitled to 


any part of A's eſtate; but in this caſe he would die with- 


out kindred, and his eſtate would eſcheat to the King, or 


— 
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lord of the manor, or other perſon who might be intitled 
thereto by virtue of any grant from the Crown, as before- 
mentioned; and ſo it would be in reſpect to the huſband of 
A's mother, and the huſband or wife of any one that were 
his next of kin, and had married and died before. him. But 
in caſe his ſon or daughter, brother, ſiſter, or mother, or any 
other who were his next of kin, had ſurvived him, and died 
in ever ſo ſhort a time after; then the huſband or wife of him, 
or ſhe that had ſurvived him, might be intitled ; that is, the 
huſband in right of the wife, and the wife in reſpe& of her 
huſband z but neither of them as being of kin to A, The 
right of the diſtributive ſhare veſts immediately on the in- 
teſtate's death, as was before mentioned. Although by the 
ſtatute no diſtribution is to be made within a year; yet the 
ſhare of the deceaſed perſon is an intereſt veſted and tranſ- 
miſſable to his executors or adminiſtrators, 
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CHAP. IV. 


The Deſcent of real Eſtates, or Eflates of Inhe. 
ritance. How the Law diſpoſes thereof to the 
Heir ; the Huſband of a deceaſed Wife, and 
the Wife of a deceaſed Huſband. 


SECTION THE FIRST. 


How THE LAW DISPOSES or Tu INHERIT. 
ANCE ro TRE HEIR. 


O enter into a diſcuſſion of the various deſcents of real 
eſtates, would here tend to breed embarraſſment and 
confuſion, I ſhall therefore at preſent confine myſelf to the 
law of deſcents in fee-ſimple (which, we ſhal! preſently 
ſee, is a point of no ſmall importance), and towards the 
concluſion of this chapter ſhall make ſome obſervation on 
deſcents by particular cuſtoms. ---— Fee-ſimple is, where a 
man hath lands, tenements, or hereditaments; to hold to 
him and his heirs for ever, generally, abſolutely, and ſimply, 
without any particular heirs being mentioned,but that being 
referred to his own pleaſure, or the diſpoſition of the law, in 
caſe he makes no diſpoſition thereof himſelf, as he may to 
whom he thinks fit : and here it muſt be obſerved, that no 
perſon can be properly ſuch an anceſtor, as that an inherit- 
ance in lands or tenements can be derived from him, unleſs 
he hath had actual ſeiſin of ſuch lands, either by his own en- 
try, or by the poſſeſſion of his own or his anceſtor's leſſee for 
years, or by receiving rent from a leſſee of the freehold * ; or 
unleſs he hath had what is equivalent to corporal ſeiſin in he- 
reditaments that are incorporeal ; ſuch as the receipt of rent, 
a preſentation to the church in caſe of an advowſon, and the 
liked. And therefore all the caſes which will be hereafter 
mentioned (reſpecting deſcent to the heir), are upon the ſup- 
poſition that the deceaſed was the laſt perſon actually ſeiſed 
of the inheritance, For the law requires this notoriety of 
poſſeſſion, as evidence that the anceſtor had that property in 
himſelf which is to be tranſmitted to his heir“. 
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DESCENT, or hereditary ſucceſſion, is a title whereby a man, 
on the death of his anceſtor, acquires his eſtate by right of re- 
preſentation, as his heir at law. An heir therefore is he upon 
whom the law caſts the eſtate immediately on the death of the 
anceſtor : and an eſtate ſo deſcending to the heir, is in law 
called the inheritance. The doctrine of deſcents, or law 
of inheritances, in fee-ſimple, is a point of the higheſt im- 
portance, and the principal object of the laws of real pro- 
perty in England. All the rules relating to purchaſes, where- 
by the legal courſe of deſcent is broken and altered, perpetually 
refer to this ſettled law of inheritance, as a datum, or firſt 
principle univerſally known, and upon which their ſubſequent 
limitations are to work, Thus a gift in tail, or to a man 
and the heirs of his body, is a limitation that cannot be per- 
fectly underſtood without a previous knowledge of the law 
of deſcents in fee-fimple. It may be perceived, that this is an 
eſtate confined in its deſcent, to ſuch heirs only of the donee 
as have ſprung, or ſhall ſpring from his body ; but who thoſe 
heirs are, whether all his children both male and female, or 
the male only, and (among the males) whether the eldeſt, 
youngeſt, or other ſon alone, or all the ſons together, ſhall 
be his heir ; this is a point, that we muſt reſult back to the 
ſtanding law of deſcents in fee-ſimple to be informed of. 
As to fee-tail, ſee a brief deſcription thereof p. 115. In 
order to obtain a right conception of the law of deſcents in 
fee-ſimple, it will be neceſſary to obſerve the following rules: 


Tux firſt rule is, that inheritances ſhall lineally deſcend 
to the iſſue of the perſon laſt actually ſeiſed, in infinitum, or for 
ever ; but ſhall never lineally aſcend. When therefore a per- 
ſon dies ſo ſeiſed, the inheritance firſt goes to his iflue : as if 
there be A, B, and C, grandfather, father, and fon; and B 
the father purchaſes land and dies; his ſon C ſhall ſucceed 
him as heir, and not A the grandfather ; to whom the land 
ſhall never aſcend, but ſhall rather eſcheat to the lord ©, 


Tux ſecond rule is, that the male iſſue ſhall be admitted 
before the female. Thus ſons ſhall be admitted before daugh- 
ters, As if A hath two ſons, C and D, and two daughters, 
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E and F, and dies; firſt C, and (in caſe of his death without 
iſſue) then D, ſhall be admitted to the ſuccetſioni in preference 
to both the daughters. | 


THe third rule is, that where there are two or more maleg 
in equal degree, the eldeſt only ſhall inherit ; but the females 
all together. As if a man hath two fons, A and B, and two 
daughters, C and D and dies; A his eldeſt ſon ſhall alone 
ſucceed to his eſtate, in 9 of B the ſecond ſon and 
both the daughters; but if both the ſons die without iſſue be- 
fore the father, the daughters C and D ſhall both inherit the 
eſtate as co-partners &, | 


THe fourth rule is,that the lineal defocndents? in infinitum, 
of any perſon deceaſed, ſhall repreſent their anceſtor ; that is, 
ſhall ſtand in the ſame place as the perſon himſelf would have 
done had he been living. Thus the child, grandchild, or 
great grandchild (either male or female) of the eldeſt fon, 
ſucceeds before the younger ſon, and fo in infinitum b. And 
theſe repreſentatives ſhall take neither more nor leſs, but juſt 
ſo much as their principals would have done, - As if there be 
two ſiſters, A and B, and A dies leaving ſix daughters, and 
then J. S. the father of the two ſiſters dies without other iſſue ; 
theſe fix daughters ſhall take among them exactly the fame 
as their mother A would have done, had ſhe been living ; 
that is, a moiety, or one half of the lands of J. S. in copar- 
cenary : ſo that upon partition made, if the land be divided 
into twelve parts, B the ſurviving ſiſter ſhall have ſix thereof, 
and her fix nieces the daughters of A one apiece. 


THis taking by repreſentation is called ſucceſſion in ſtirpes, 
according to the roots; ſince all the branches inherit the 
ſame ſhare that their root, whom they repreſent, would have 
done. For example, ſuppoſe the next heirs of Titus be 
ſix nieces, three by one ſiſter, two by another, and one by a 
third; his inheritance by the law of England will be di- 
vided into three parts, and diſtributed per /tirpes, thus ; one 
third ta the three children who repreſent one ſiſter, another 

7 Hale's Hift, C. L. 235, Black, h Hale, 236, 237. Black, 2 V. 16. 
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third to the two who repreſent the ſecond, and the remain- 
ing third to the one child, who is the ſole repreſentative of 
her mother . This mode of repreſentation is a neceſſa 
conſequence of the double preference given by our law, fi 

to the male iſſue, and next to the firſt born among the males l. 
The iſſue of the eldeſt ſon excludes all other pretenders, as 
the ſon himſelf (if living) would have done; but the iſſue 
of two daughters divide the inheritance between them, pro- 
vided their mothers, if living, would have done the ſame ®, 
Among theſe ſeveral iſſues, or - repreſentatives of the re- 
ſpective roots, the ſame preference to males, and the ſame 
right of pro genenure or firſt birth obtain, as would have 
obtained at firſt among the roots themſelves, the ſons or 
daughters of the deceaſed. As if a man hath two ſons, A 
and B, and A dies, leaving two ſons, and then the grand- 
father dies; now the eldeft fon of A ſhall ſucceed to the 
whole of his grandfather's eſtate : and if A had left only two 
daughters, they ſhould have ſucceeded alſo to equal moieties 
or halves of the whole, in excluſion of B and his iſſue. But 
if a man hath only three daughters, C, D, and E; and C 
dies leaving two ſons, D leaving two daughters, and E 
leaving a daughter and a ſon, who is younger than his ſiſter : 
here, when the grandfather dies, the eldeſt fon of C ſhall ſuc- 
ceed to one third, in excluſion of the younger; the two 
daughters of D to another third in partnerſhip ; and the ſon 
of 5 to the remaining third, in excluſion of his eldeſt ſiſter. 
And the ſame right of repreſentation, guided and reſtrained 
by the ſame rules of deſcent, | prevails downward in in- 
fritum ", F-46799 1 


Tux fifth rule is, that on failure of lineal deſcendants, or 
iſſue of the perſon laſt ſeiſed, the inheritance ſhall deſcend to 
the blood of the firſt purchaſor, ſubject to the three preced- 
ing rules, Thus, if G. S. purchaſes land, and it deſcends to 
Ibis ſon, and ] dies ſeiſed thereof without iſſue, whoever 
ſucceeds to this inherirance muſt be of the blood of G. S. the 
firſt purchaſor of this family. The firſt purchaſor is he 
who firſt acquired the eſtate to his family, whether the ſame 
was transferred to him by ſale, or by gift, or by any other 
method except only that of deſcent?. This is the principle 


Black. Com. 2 V. 217. n Black. 2 V. 218, 219. 
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upon which the law of collateral inheritances depends; that 
upon failure of iſſue in the laſt proprietor, the eſtate ſha)! 
deſcend to the blood of the firſt purchaſor? ; or, that it ſhall 
reſult back to the heirs of the body of that anceſtor, from 
whom it either really has, as is ſuppoſed by fiction of law to 
have originally deſcended. As if A dies without iſſue, his 
eſtate ſhall deſcend to C his brother, who is lineally deſcend. 
ed from D his next immediate anceſtor or father. On fal- 
lure of brethren or ſiſters, and their iflue, it ſhall deſcend to 
the uncle of A, the lineal deſcendant of his grandfather, and 


fo on in infinitum ". 


HERE we muſt obſerve, that the lineal anceſtors, though 
(according to the firſt rule) incapable themſelves of ſucceed- 
ing to the eſtate, becauſe it is ſuppoſed to have already paſſed 
them, are yet the common ſtocks from which the next ſuc. 
ceſſor muſt ſpring. And therefore the father, or other lineal 
anceſtor, is himfelf ſaid to be the heir, though long ſince dead, 
as being repreſented by the perſons of his iſſue; who are held 
to ſucceed not in their own rights, as brethren, uncles, &c. 
but in right of repreſentation, as the offspring of the father, 
grandfather, &c. of the deceaſed. But though the common 
anceſtor be thus the root of the inheritance, yet with us it is 
not neceſſary to name him in making out the pedigree or de- 
ſcent. For the deſcent between two brothers is held to be 
an immediate deſcent ; and therefore title may be made by 
one brother or his repreſentatives to or through another, 
without mentioning their common father, If G hath two 
ſons J and F, F may claim as heir to J, without naming 
their father G, and fo the ſon of F may claim as couſin and 
heir to M the fon of J, without naming the grandfather, viz. 
as ſon of F, who was the brother of J, who was the father 
of M. But though the common anceſtors are not named in 
deducing the pedigree, yet the law ſtil} reſpects them as the 
fountains of inheritable blood : and therefore, in order to 
aſcertain the collateral heir of J, it is in the firſt place ne- 
ceſſary to recur to his anceſtors in the firſt degree, and if 
they have left any other iſſue beſides J, that iſſue will be his 
heir. On default of ſuch, we muſt aſcend one ſtep higher 
to the anceſtors in the ſecond degree, and then to thoſe in 
the third and fourth, and fo upwards in infinitum, till ſome 
anceſtor be found, who have other iſſue deſcending from 
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dem beſides the deceaſed, in a parallel or collateral line. 
From theſe anceſtors the heir of ] muſt derive his deſcent ; 
and in ſuch derivation the ſame rules muſt be obſerved with 
regard to ſex, primogeniture, and repreſentation, that have 
before been laid down with regard to lineal deſcent from the 
perſon of the laſt proprietor*, 


HERE again we muſt obſerve, in reſpec to collateral inhee 
ritances, that the heir need not be the neareſt kinſman ab- 
ſolutely, but only ſub modo; that is, he muſt be the neareſt 
kinſman of the whole blood ; for if there be a much nearer 
kinſman of the half blood, a diſtant kinſman of the whole 
blood ſhall be admitted, and the other entirely excluded *, 


A kinſman of the whole blood is he that is derived, not 
only from the ſame anceſtor, but from the ſame couple of 
anceſtors, As if the blood of J. S. was compoſed of thoſe 
of G. 8. his father, and L. B. his mother, therefore his 
brother F, being deſcended from both the ſame parents, 
hath entirely the ſame blood with J. S. or he is his bro- 
ther of the whole blood. But if after the death of G. S. 
L. B. the mother marries a ſecond huſband L. G. and hath 
iſſue by him; the blood of this iſſue, being compounded of 
the blood of L. B. (it is true) on the one part, but that of 
L. G. inſtead of G. S. on the other part, it hath therefore only 
half the ſame ingredients with that of J. S.; ſo that he is only 
his brother of the half blood, and for that reaſon they ſhall 
never inherit to each other. So alſo, if the father has two ſons, 
A and B, by different venters or wives; now theſe two bre- 
thren are not brethren of the whole blood, and therefore ſhall 
never inherit to each other, but the eſtate ſhall rather eſcheat to 
the lord u. Nay even if the father dies, and his lands deſcend to 
his eldeſt ſon A, who enters thereon, and dies ſeiſed without 
iſſue, ſtill B ſhall not be heir ?; this eſtate, becauſe he is only 
of the half blood to A, the perſon laſt ſeiſed; but, had A 
died without entry, then B might have inherited ; not as 
heir to A his half-brother, but as heir to their common fa- 
ther, who was the perſon laſt actually ſeiſed *. 
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Ix collateral inheritances the male ſtocks ſhall be prefer: 
red to the female (that is, kindred derived from the blood 
of the male anceſtors ſhall be admitted before thoſe from the 
blood of the female *) - unleſs where the lands have, in fad, 
deſcended from a female. Thus the relations on the father: 
fide are admitted in infinitum, before thoſe on the mother; 
fide are admitted at all; and the relations of the father's fa. 
ther, before thoſe of the father's mother, and ſo on *, Yet 
whenever the lands have notoriouſly deſcended to a man from 
his mother's fide, this rule is totally reverſed, and no rela. 
tion of his by his father's fide, as ſuch, can ever be admit. 
ted to them; becauſe he cannot poſſibly be of the blood of 
the firſt purchaſor. And ſo, e converſo, if the lands deſcend. 
ed from the father's fide, no relation of the mother, as ſuch, 
Mall ever inherit. So alſo if they in fact deſcended to J. 8. 
from his father's mother C. K.; here not only the blood of 
L. B. his mother, but alſo of G. S. his father's father, is per- 
petually excluded. And, in like manner, if they be known 
to have deſcended from F. H. the mother of C. K. the line not 
only of L. B. — of G. S. but alſo of L. K. the father of C, is 
excluded *, Whereas when the ſide from which they de- 
ſcended js forgotten, or never known (as in the caſe of an 
eſtate newly purchaſed to be holden ut feudum antiquun, 
or as a feud of indefinite antiquity ; as all the eſtates held 
in fee- ſimple throughout the kingdom are held®), the 
right of inheritance runs up all the father's ſide, with a pre- 
ference to the male ſtocks in every inſtance; and if it finds no 
heirs there, it then, and then only, reſorts to the mother's 
fide, leaving no place untried, in order to find heirs that 
may, by poſſibility, be derived from the original purchaſor. 
The greateſt probability of finding ſuch was among thoſe 
deſcended from the male anceſtors ; but upon failure of iſſue 
there, they may poſhbly be found among thoſe derived from 
the females ©. 


From what has been here ſaid, the reader may form an 
idea of the law of deſcents in feę- ſimple; and for a more full 
and perſpicuous view thereof, I muſt refer to the learned 
authors here cited, eſpecially -to the commentaries of judge 
Blackſtone; where I need not ſay this ſubject is amply treated 


* Hale, H. C. L. 241. Black. Com, 2 Black. 2 V. 236. 
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on, as it is well known, that bock being in the hands of 
moſt of the profeſſion. of the law, as well as of many of. 
the nobility and gentry throughout the kingdom ; on which. 
account, and for its repute and authenticity, I have ſo fre- 
quently cited it, inſtead of other authors. * 


As to the heir, he is much favoured by the law; as not 
being liable to pay any ſimple contract debts due from 
the deceaſed, not even if the eſtate was purchaſed with 
the money for which the ſimple contract debts are due d. 
And in caſe the eftate is mortgaged; if the deceaſed 
have left enough perſonal . eſtate to diſcharge all his debts, 
the real eſtate muſt be redeemed for the benefit of the 
heir®. But where the deceaſed has not left a ſufficiency 
of perſonal eſtate to diſcharge all his debts, the real eſtate 
will be liable to anſwer thoſe due by bonds and- ſpecial 
contracts, whereby he hath bound himſelf and his heirs; 
and that whether it comes to the heir by deſcent, or is given 
to him or any other by will: and this will be real affts, 
or aſſets by deſcent, as has been mentioned ',—By the. ſta- 
tute of the 3 W. & M. c. 14. it is enacted, that all wills 
and teſtaments, limitations, diſpoſitions, or appointments, 
of or concerning any manors, meſſuages, lands, tenements, 
or hereditaments; or of any rent, profit, term, or charge, 
out of the ſame, whereof any perſon at the time of his 
deceaſe ſhall be ſeiſed in fee- ſimple, in poſſeſſion, reverſion, 
or remainder, or hath power to diſpoſe of the ſame by his 
laſt will and teſtament ; ſhall be deemed and taken to be 
fraudulent, and abſolutely void and of none effect, againſt 
ſuch perſons, their heirs, ſucceſſors, executors, adminiſtra. 
tors, and aſſigns, to whom the deceaſed ſhall, by bonds or 
other ſpecialties, have bound himſelf and his heirs : and 
all ſuch creditors may have and maintain actions of debt 
upon their bonds and ſpecialties, againſt the heir at law of 
the obligor and ſuch deviſee jointly. Yet it is provided,, 
that, where there ſhall 'be any limitation or appointment, 
deviſe 'or diſpoſition, of or concerning any manors, meſ- 
ſuages, lands, tenements, or hereditaments, for the raiſing 
or payment of any real and juſt debts ; or any portions or 
ſums of money for any child or children of any perſo::, other 
than the heir at law, according to any marriage contract or 
agreement in writing, bona fide, made before ſuch marriage, 
the ſame ſhall be in full force; and the tame manors, meſ- 
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ſuages, lands, tenements, and hereditaments, ſhall be holden 
and enjoyed by evety ſuch perſon, his heirs, executors, ad. 
miniſtrators, and aſſigns, for whom the ſaid limitation, 
appointment, deviſe, or diſpoſition was made, and by his 
truſtee or truſtees, their heirs, executors, adminiſtrators, and 
aſſigns, for ſuch eſtate or intereſt as ſhall be limited or ap- 
pointed, deviſed or diſpoſed; until ſuch debt or portion ſhall 
be raiſed and paid. — Where any heir at law ſhall be liable to 
pay the debt of his anceſtor, in regard of any lands, tene- 


ments, or hereditaments deſcending to him, and ſhall ſell, 


alien, or make over the ſame, before any action brought or 
proceſs ſued out againſt him; it is enacted, that ſuch 
heir at law ſhall be anſwerable for ſuch debt, in an action of 
debt, to the value of the land ſo by him fold, aliened, or 
made over ; in which caſe all creditors ſhall be preferred, as 
in actions againſt executors and adminiſtrators, and ſuch 
execution ſhall be taken out upon any judgment fo obtained 
againſt ſuch heir, to the value of the ſaid land, as if the ſame 
were his own proper debt; ſaving that the lands, tenements, 
and hereditaments bona - aliened before the action brought, 
ſhall not be liable to ſuch execution. 


SECTION THE SECOND. 


xow TE LAW DISPOSES or a WIFE's REAL 
ESTATE: oz TE LAW concerning A TE- 
NANCY By THE CURTESY or ENGLAND. 


WHERE a man taketh a wife ſeiſed of an eſtate in fee- 
ſimple, or fee-tail, and hath iſſue by her; although the 
iſſue afterwards die or live, the huſband ſhall hold the land 
during his life, as tenant by the curteſy of England*. To 


make a tenancy by the curteſy, theſe four requiſites are neceſ- 


fary ; marriage, ſeiſin of the wife, iſſue and death of the wife. 
1. The marriage muſt be canonical and legal. 2. The 
ſeiſin of the wife, which muſt be an actual ſeiſin or poſſeſſion 
of the lands; not a bare right to poſſeſs, which is a ſeiſin in 
law, but an actual poſſeſſion, which is a ſeiſin in deed : there- 
fore a man ſhall not be tenant by the curteſy of a re- 
mainder or reverſion *. But entry is not always neceſ- 
ſary to give ſeiſin in deed; for if the land is in leaſe for 
years, curteſy may be without entry or even receipt of rent, the 
poſſeſſion of the leſſee for years being deemed the poſſeſſion of 
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huſband and wife*. And of ſome hereditaments a man ay be 
tenant by the curteſy, though there have been no actual ſeifin of 
the wife; as in the caſe of an advowſon, where the church hasnot 

become void in the lifetime of the wife; which a man may hold 

by curteſy, becauſe it is impoſſible to have had actual ſeiſin of it, 

and impotentia excuſat legem ©, or impotency excuſeth the law. 

And though, in ſtrictneſs of law, there cannot be curteſy of truſts; 

yet the courts of equity have allowed curteſy both of truſts and 

other intereſts, which, though in law mere rights and titles, are 

deemed eſtates in equity. However, a wife, in point sf benefit, 

may havea truſt of inheritance which may be ſodeclared as to pre- 

vent curteſy, as by directing the profits during the wife's life to 

be paid to her ſeparate uſe *, If the wife be an ideot, the huſband 

ſhall not be tenant by the curteſy of her lands; for the king, by 

prerogative, is entitled to them, the inſtant the herſelf has any 
title: and ſince ſhe could never be rightfully ſeiſed of the 
lands, and the huſband's title depends entirely upon her ſei- 
ſin, the huſband can have no title as tenant by the curteſy*. 
—3. The iſſue muſt be born alive. Some have had a notion that 
it muſt be heard to cry ; but that is a miſtake®; crying indeed is 
the ſtrongeſt evidence of its being born alive, but it is not the 
only evidence ®, The iſſue muſt alſo be born during the life 
of the mother; for, if the mother dies in labour, and the 
Cæſarean operation is performed, the huſband, in this caſe, 
ſhall not be tenant by the curteſy; becauſe, at the inſtant of 
the mother's death, he was clearly not intitled, as having had 
no iſſue born, but the land deſcended to the child, while he was 
vet in his mother's womb ; and the eſtate, being once ſo veſted, 
ſhall not afterwards be taken from him, The iflue that muſt be 
ſo born alive, as has been obſerved, muſt alſo be capable ofinherit- 
ing the mother's eſtate . Wherefore, if a woman be tenant in 
tail male, and hath only a daughter born, the huſband is not there- 
by intitled to be tenant by the curteſy ; becauſe ſuch iſſue female 
can never inherit theeſtate in tail male: and if a woman be deli- 
vered of a monſter, which hath not human ſhape, he is not capable 
of inheriting; yet, if he hath human ſhape, though deformed in 
body, he is capable. The time when the iſſue was born is imma- 
terial, provided it is born during the coverture ; for whether it 
be born before or after the wife's ſeiſin of the lands, whether it be 
living or dead at the time of the ſeiſin, or at the time of the wife's 
deceaſe, the huſband ſhall be tenant by the curteſy ®,—4. By the 


© Co. Litt. 29. Note 3. 13 Edit, * 8 Co. Rep. 34. 
Black. Com. 2 V. 127. i Co. Litt. 29. 

* Co, Litt, 29. Note 6. 13 Edit, * Black. Com. a V. 129, 
Black, Com, 2 V. 127, 1 Co. Litt. 29. 


4 ——— — — - 1 * 1 - n N 
r ˙·¹ 0 DEE Er I a > N _— 


g6 De DrsposAL of a PERSON's EsTArRE 


death of the wife (after iſſue had as before obſerved) the huſ 
band becomes tenant by the curteſy, and not before", Yet, 
by the birth of a child, he becomes tenant by the curteſy ini- 
tiate, and may do many acts to charge the lands, but his 
eſtate is not conſummate till the death of the wife *, | 

By thus becoming tenant by the curteſy, the huſband is 
intitled to hold the eſtate during his life, and immediately 
after his death the ſame muſt inevitably go to the heir, whe- 
ther he be a child or diſtant relation of the wife ; and this the 
huſband, as being only tenant by the curteſy, can in no wiſe 
prevent; for he cannot alien this eſtate for any longer term 
than his own life: wherefore, and for that it may ſo happen, 
the huſband, on the death of the wife, may have no further 
benefit from the eſtate, of which during his wife's life he hath 
been intitled to the rents and profits ; a tenancy by the cur- 
teſy ſeldom happens, where the wife is ſeiſed in fee- ſimple at 
any time during her coverture ; for although ſhe cannot de- 
viſe this eſtate by will, as being reſtrained by the ſtatute of 
34 & 35 Hen. VIII. c. 5. neither will the law permit her to 
convey it to her huſband or any other perſon whatever. For 
all deeds executed, and acts done by her during her coverture, 
are void ; except it be a fine, or like matter of record, in 
which caſe ſhe muſt be ſolely and ſecretly examined, to learn 
if her act be voluntary?, Yet by a fine, in which ſhe and 
her huſband muſt join, the eſtate may be conveyed and 
aſſured to any perſon or perſons, for ſuch uſes and purpoſes 
as the huſband and wife ſhall think fit, 


SECTION THE THIRD, 


How THE LAW DISPOSES or an HUSBAND's 
REAL ESTATE: or THE LAW CONCERNING 
a TENANCY in DOWER, 


| TH E wife is intitled by law to be endowed of one-third 

part of all ſuch lands and tenements, of which her huſ- 
band was ſeiſed in fee-ſimple or fee-tail, at any time during 
the coverture or marriage; to hold the ſame during the term 
of her natural life 2. But that ſhe may be intitled thereto, 
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ſte muſt be the wife of the party at the time of his deceaſe 5 
for if ſhe be divorced @ vinculs matrimoni, that is, from the 
band of matrimony, ſhe ſhall not be endowed ; for ubi nullum 
matrimonium ibi nulla dos, that is, where there is no mar- 
nage there is no dower. But a divorce a menſa et thoro, or 
from bed and board only, doth not deſtroy .the dower ; not 
even if it is for adultery itſelf by the common law. But by 
the ſtatute 13 Edw. I. c. 34. if a woman elopes from her 
huſband, and lives with an adulterer, ſhe ſhall loſe her dower, 
unleſs her huſband be voluntarily reconciled to her. And 
the widows of traitors, or perſons attainted of treaſon, 
are barred of their dower (except in the caſe of certain mo- 
dern treaſons relating to the coin); but not the widows 
of felons *, An alien (one born out of the King's al- 
legiance) cannot be endowed, unleſs ſhe be queen conſort ; 
for no alien is capable of holding lands. And that the wife 
may be endowed, ſhe muſt be above nine years old at her 
huſband's death, otherwiſe ſhe ſhall not be endowed “. 


THe wife being intitled by law to be endowed of one- 
third part of all ſuch lands and tenements of which her huſband 
vas ſeiſed in fee-ſimple or fes-tail, at any time during tae 
coverture or marriage, ſhall hold ſuch one-third part during 
the term of her natural life; and that whether ſhe hath iſſue 
by her huſband or not, provided any iſſue which ſhe might 
have had, might by poſſibility have been heir. Therefore, 
if a man ſeiſed in fee-ſimple hath a ſon by his firſt wife, 
and after marries a ſecond wife, ſhe ſhall be endowed of his 
lands; for her iſſue might by poſſibility have been heir 
on the death of the ſon by the former wife. But, if there 
be a donee in ſpecial tail, who holds lands to him and the 
heirs of his body begotten on Jane his wife ; though Jane may 
de endowed of theſs lands, yet if Jane dies, and he mar- 
ries a ſecond wife, that ſecond wife ſhall never be endowed 
of the lands entailed ; for no iſſue that ſhe could have, could 
dy any poſlibility inherit them *. A ſeiſin in law (that is, 
a right to poſſeſs) of the huſband, will be as effectual as a ſei- 
fin in deed, which is an actual poſſeſſion , in order to render 
the wife dowable ; for it is not in the wife's power to bring 
tie huſband's title to an actual ſeiſin*. Yet the ſeiſin of 
the huſband for a tranſitory inſtant only, when the ſame act 
which gives him the eſtate conveys it alſo out of him again 

Co. Litt, 22, ! W Ibid. 

Stat. 5 Eliz. c. 11. 18 Elis. c. 1. * Black. Com. 2 V. 131. 

t Black. Com. 2 V. 131. Y Ibid. 127. 

Co. Litt, 31, 2 Co. Litt, 31, 
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(as where by a fine land is granted to a man, and he imme. 
diately renders it back by the ſame fine), ſuch a ſeiſin will not 
entitle the wife to dower *: for the land was merely in ar- 
' ſitu, and never reſted in the huſband, But if the land abides 
in him for a ſingle moment, it ſeems that the wife ſhall be 
endowed thereof, This doctrine was extended very far by a 
jury in Wales, where the father and ſon were both hanged 
in one cart, but the ſon was ſuppofed to have ſurvived the 
father, by appearing to ſtruggle longeſt ; whereby he became 
ſeiſed of an eſtate by ſurvivorſhip, in conſequence of which 
ſeiſin his widow had a verdict for her dower *, A widow 
may be endowed of all her huſband's lands, tenements, and 
hereditaments, corporeal or incorporeal, under the reſtric- 
tions before mentioned, unleſs there be ſome ſpecial reaſon to 
the contrary. Thus, a woman ſhall not be endowed of 
caſtle built for defence of the realm, becauſe it ought not to 
be divided. But of a caſtle that is only for the private uſe 
and habitation of the owner, a woman ſhall be endowed*, 
So a woman ſhall not be endowed of a common without ſtint; 
for as the heir would then have one-portion of this common, 
and the widow the other, and both without ſtint, the com- 
mon would be doubly ſtocked. But a woman thall be en- 
dowed of a common certain; and ſo of other incorporeal 
hereditaments ; as rent-ſervice, rent-charve, and rent- 
ſeck ©, mentioned in a former chapter. Though curteſy 
out of a truſt is allowed, as was mentioned in the former part 
of the foregoing ſection; yet dower has been refuſed there- 
out; a partiality not eaſy to be reconciled with reaſon, how- 
ever ſettled by the current of authorities . — Where 
dower is allowable, it matters not 2 the huſband 
alien or ſell the lands during the coverture ; for he aliens them 
liable to dower t, of which the wife cannot be barred but by a 
fine, or like matter of record, to which ſhe muſt be privy, 
and privately examined : wherefore, and for ſaving the ex- 
pence of a fine, it is common where the eſtate is but of ſmall 
value, for the huſband when he conveys it, to bind bimſelf 
by a bond, to fave harmleſs and keep indemnified the pur- 
chaſer, againſt any claim that might afterwards be made for 
or in reſpe& of dower. Yet as there is no method of effec- 
tually barring the wife but by a fine, or like matter of re- 
cord, the bond can be but of little uſe if the obligor ſhould die 
inſolvent; ſo that it behoves the purchaſer, in caſe he takes 


2 Co, Litt. 31. b e Pag. 24. 
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z bond inſtead of having a fine paſſed, to look well to the 
probability of the obligor's dying ſolvent, and leaving a ſuf- 
hciency to diſcharge the bond, in caſe dower ſhould be de- 
manded. ; | | 2 
Bur it now ſeldom happens that the wife has any claim to 
dower ; for not only upon moſt preconcerted martiages; 
where a ſettlement is made purſuant to the ſtature of 27 Hen. 
VIII. c. 10. and thereby ſhe is barred by a jointure 
made to her in lieu thereof, but when a- man purchaſes an 
eſtate in fee-ſimple, it is uſual for him, in order to prevent 
his wife having any claim of dower therefrom, and to ſave the 
expence of a fine in caſe he ſhould ſell it; to have the eſtate 
conveyed to him in joint-ter.ancy; which is uſually done in 
manner following ; as for example, ſuppoſe A. B. to be the 
grantor, C. D. the grantee who purchaſes this eſtate, and 
E. F. a friend of C. D. the grantee. Now, in conſideration 
of the ſum agreed for by C. D. to be given to A. B. for this 
eſtate, and in conſideration of 5s. a piece paid by the ſaid 
C. D. and E. F. the faid A: B. ſells and aliens this eſtate to 
C. D. and E. F. TO HOLD unto the ſaid C. D. and E. F. 


and their heirs; to the uſe of the ſaid C. D. and E. F. and the 


heirs of the ſaid E. F. In truſt nevertheleſs, as to the eftats 
and intereſt of the ſaid E. F. and his heirs, to the only proper 
uſe and behoof of the ſaid C. D. his heirs and aſſigns for ever, 
and to and for no other uſe, truſt, intent, or purpoſe what- 
ſoever, So by this means C. D. the purchaſer, takes this eſ- 
tate in joint tenancy with E. F. though E. F. has no other 
intereſt therein than as a truſtee for C. D.; yet as the eſtate 
is conveyed to C. D. and E. F. in joint-tenancy, the wife of 
C. D. can have no claim or title to dower therefrom, and 
C. D. can fell and ſafely convey this eſtate to a purchaſer, 
without paſſing a fine to bar his wife of dower. 
Hen we may obſerve what has been ſaid concerning the 
deſcent of eſtates held in fee-ſimple, and how the law diſpoſes 
therecf, and of thoſe held in fee-tail, that this is conſiſtent with 
the general law of the laud. But particular counties, cities, 
towns, manors, and lordſhips, being indulged with the pri- 
vilege of abiding by their own cuſtoms, which privilege is 
confirmed to them by ſeveral acts of parliament, thoſe cuſtoms 
prevail in contradiſtinction to the reſt of the nation at large b. 
Of thoſe cuſtoms Is the cuſtom of gavel-kind, chiefly ſubſiſt- 
ing in Kent, though it is to be found in other parts of the 
kingdom. By this cuſtom, not only the eldeſt ſon of the fa - 
ther ſhall ſucceed to his inheritance, but all the ſons alike *; 

b Black, Com, t V. 7 k Co, Litt, 17; 
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And though the anceſtor may be attainted and hanged, yet 
the heir ſhall ſucceed to his eſtate without any eſcheat to the 
lord 1. And by this cuſtom the huſband ſhall be tenant 
by the curteſy without having any iſſue ; yet curteſy by 
the cuſtom of gavel kind, is ſubject to ſeveral diſadvantages 

for it is only a moiety of the wife's land, and it ceaſeth if FI 
huſband marries again®. By the ſtatute 31 Hen. VIII. c. 3, 

a great part of Kent is made deſcendable to the eldeſt ſon, ac- 
cording to the courſe of the common law; as by means of 
that cuſtom divers ancient and great families, after a few 
deſcents came to very little or nothing. And there are fix 
other ſtatutes for diſgavelling particular lands in Kent, be- 
fides the 31 Hen. VIII. though that is the only ſtatute in 
print. Thoſe are mentioned in Mr. Robinſon's book on 
gavel kind? Another of thoſe cuſtoms is the cuſtom that 
prevails in divers ancient boroughs, and therefore called bo- 
rough-engliſh, whereby the youngeſt ſon ſhall - inherit the 
eftate in preference to his elder brothers 2. And there is a 
cuſtom in other boroughs that a widow ſhall beentitled for her 
dower to all her huſband's lands; whereas by the commonlaw 
the ſhall be endowed of one third part only?. Likewiſe there 
are ſpecial and particular cuſtoms of manors, of which every 
one has more or leſs, and which bind all the copy-hold and 
cuſtomary tenants that hold of the ſaid manors *. Some copy- 
holders are for lives, one, two, or three ſuccelively, and 
ſome inheritances from heir to heir by cuſtom; and cuſtom 
ruleth theſe eſtates wholly, both for widows eſtates, fines, 
| heriots, forfeitures, and all other things . The cuſtoms 
that prevail in the city of London and province of York, 
which comprehend ſo conſiderable a; part of the kingdom, 
will be the ſubject of the enſuing chapter, 


1 Black. Com, 1 V. 74. 1 therefore undertakes to prove it by 
m Co. Litt, 30. & authorities on record. 
n id. Note 1. 13 Edit, Refers to » Co, Litt. 140. 
Robinſ. Gavelk. b. 2. c. 1. and ſays, P bid. Note 2. 13 Edit. 
« There the learned author ſuggeſts, q Black, Com. 1 V. 75, 
« that ſome have doubted, whether - 7 bid. 
4 there is any ſuch variance between bid. 
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CHAP. 
The Cuſtoms of the City of London and Province 
( of York. 
8 
SECTION THE FIRST. 
b wHEREIN THE CUSTOMS or LONDON .anp | 


YORK acREE, AND WHEREIN THEY VARY. 


V HAT thoſe cuſtoms are within the city of London and 

province of York, which comprehend fo large and 

conſiderable a part of the kingdom, it is ſomewhat ſtrange, | 
ſays Dr. Burn, that ſo few authors have taken any pains to 
inform their readers or themſelves; and that thoſe cuſtoms 
are ſo ancient, and of ancient times were of ſuch general and 
almoſt univerſal extent, that ſome of the greateſt lawyers 
have doubted whether they were not part of the common 
law. Formerly, not only in the province of York and 
city of London, but in — if not in all parts of England, 
a man was reſtrained from bequeathing the whole of his per- 
ſonal eſtate away from his wife and children; but the law in 
that particular is now altered, though it continued in the 
province of York, the principality of Wales, and in the city 
of London, later than in other parts of the kingdom, and 
till very modern times; when in order to favour the power 
of bequeathing, and to reduce the whole kingdom to the 
ſame ſtandard, three ſtatutes were provided, the one 4 & 5 
W. & M. c. 2. explained by 2 & 3 Ann. c. 5. for the 
province of Vork; another 7 & S W. III. c. 38. for Wales; 
and a third 11 Geo. I. c. 18. for London: whereby it is 
enacted, that perſons within thoſe diſtricts, and liable to thoſe 
cuſtoms, may (if they think proper) diſpoſe of all their per- 
ſonal eſtates by will ; and the claims of the widows children 


a Feclef, Law. 4 V. 368. York, ſhall be repealed ; fo that it ſhall 

This ſtatute of 2 & 3 Ann, recites, be lawful for all and every the citizens 
that a proviſo was contained in the ſla · of the city of York, who ſhall be free- 
tute 4 W. & MM, that nothing therein men of the ſaid city, inhabiting there- 
containeè ſhould extend to the citizens in, or within the ſuburbs thereof, by 
of the city of York ; and that the mayet their laſt wills and teſtaments, to diſ- 
and commonalty, on behalf of the in- poſe of their goods, chattels, and other 
habitants of the ſaid city, had requeſted perſonal eſtate, to ſuch perſons as they 


that the ſ. id proviſo might be repealed. Mall think fit, as any other perſons in- 
And by the ſtatute 2 & 3 Ann, it is en- habiting within the province of York, 
*Qted, that the ſaid proviſo, as far as the may lawſully do by virtue of the ſta- 
me concerned the citizens of the city of tute 4 W. & M. 
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and other relations to the contrary are totally barred, 
that now, throughout all the kingdom of England, a man may 
deviſe the whole of his chattels as freely as he formerly — 
any part thereof ©. But in caſe of inteſtacy, the ſtatute 

diſtribution expreſsly excepts and reſerves the cuſtoms of the 
city of London and province of York. So that although the 
reſtraint of deviſing is removed by the ſtatutes juſt mentioned, 
yet the ancient cuſtoms of London and York remain in full 
force with reſpect to the eſtates of inteſtates . And by the 
cuſtom of the city of London, there is till a difference to 
what it is in moſt other parts of the kingdom in reſpect to the 
diſpoſing the care of children © : as by ſtatute 12 Car, II. 
c. 24. any father under age, or of ſull age, may by deed 
or will diſpoſe of the cuſtody of his child, either barn or un- 
born, to any perſon, except a popiſh recuſant f either in 
poſſeſſion or reverſion, till ſuch child attains the age oftwenty- 
one years, But if the father is a freeman of London, he can- 
not deviſe the diſpoſition of the body of his child; and if he 
doth, yet the infant ſhall remain in the cuſtody of the mayor 
and aldermen *, who are guardians to the children of all free- 
men of London that are under the age of twenty-one at the 
time af their father's deceaſe b. So that if a freeman or free- 
woman die, leaving orphans within age unmarried, the court 
of orphans, which is held by cuſtom time out of memory, 
before the lord mayor and aldermen of the city of London, 
ſha!l have the cuſtody of their body and goods; and the exe- 
cutors or adminiſtrators ſhall exhibit inventories before them, 
and become bound to the chamberlain to the uſe of the or- 
phans, to make a true account upon oath ; and if they refuſe, 


they may be committed till they become bound | : And their 


being bound in the ſpiritual court doth not excuſe them from 
this cuſtom *, as they may ſtill be compelled to give other 
ſecurity to the chamber of London'. And if any perſon in- 
termarry with an orphan, without the conſent of the court, 
ſuch perſon may be fined by them, according to the quality 
and portion of the orphan; and unleſs ſuch perſon pay the 
fine, or give ſecurity to pay it, they may commit him to 


© Black. Com. 2 V. 491. joined by the ſtatute 30 Car. II. c. 2. 
4 bid. 518. when tendered by the proper magiſtrate, 
e Co. Litt. 88. by which they are alſo ſubject to divers 


f Popiſh recuſants, are thoſe con- diſabilities. Black. Com. 4 V. 56, 
victed in a court of law of not attend- E Priv. Lond. 287. 
ing the ſerrice of the church of Eng= b Thid. 288. 
land, and are ther- by ſubject to divers i hid. 280. 287. 
penalties 3 or thoſe refuſing to make k Law of Exec. 252. 
ine declaration again popery, av en- i rRoll's Abr. 550, 


Newgate, 


who dies without WILL or TESTAMENT. 103 


Newgate, to remain there till he ſubmit to their orders ®, 
A peer has no privilege for taking and marrying an orphan 
of London without licence . He that marries an orphan 
without conſent of the court, muſt make a jointure before he 
receives the portion 9— Upon the marriage o orphans, 
the cuſtom is to appoint the common ſerjeant to treat and 
take ſecurity for the orphan “. 


As to inteſtacy, in the main the cuſtoms of London and 
of York agree ; but there are ſome variations, and in two 
principal points they conſiderably differ. The one is, that 
in London the ſhare of the children (or orphanage part) is 
not fully veſted in them till the age of twenty-one, before 
which they cannot diſpoſe of it by teſtament; and if they 
die under that age, whether ſole or married, their ſhare ſhall 
ſurvive to the other children. The other is that in the pro- 
vince of York ; the heir at common law, who inherits any 
land, either in fee-{imple or fee-tail, is excluded from any 
filial portion or reaſonable part *, —— As thoſe variations will 
appear more conſpicuous hereafter, we ſhall now procecd tg 
take 2 view of theſe cuſtoms under two diſtinct heads, 


SECTION THE SECOND, 


Tir CUSTOMS or Txz CITY or LONDON as 
To INTESTACY, 


FF a freeman of London dies in London, or elſewhere, in- 

teſtate, and though his eſtate doth not lie in the city, but 
elſewhere, his children are entitled to their ſhare of his per- 
ſonal eſtate by the cuſtom *, And if the freeman dies, leav- 
ing a widow and a child or children ; his perſonal eſtate 
(after his debts are paid, and the cuſtomary allowance for 
his funeral, and for the widow's chamber * are deducted 


thereout) is by the cuſtom of the city, to be divided into 


m Priv. Lond. 283, 283. ture of her bedchamber in London is 
n Ley, 163. called the widow's chamber. Black, 
Prix. Lond. 286. Com. 2 V. 518. In a caſe before lord 
P Laws of Lond. 67. Parker, it was ſaid that the widow is 
4 2 Vern, 558. intitled to the furniture of her chamber; 
7 Prec. Cha. 537. or, in caſe the eftate exceeds two thou · 
3 Swinb. 231, ſand pounds, then to fifty pounds in- 
t Priv. Lond. 288. ſtead theteof. Caſe of Briddle and 


The widow's apparel, and furni- Briddle, 7 Vin. Abr. 200. 
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three equal parts, and diſpoſed of in the following manner ; 
to wit, one-third part thereof to the widow, another third 
part to the children, and the other third part (being taken 
out of the cuſtom) is now, by the ſtatute 1 Jac. II. c. 15. 
made ſubject to the ſtatute of diſtribution; and o dividing 
the whole into nine parts, four ninths belong to the wife, 
and five ninths to the children . And if a man dies worth 
1800). leaving a widow and two children, the eſtate ſhall be 
divided into eighteen parts, whereof the widow thall have 
eight, fix by the cuſtom, and two by the ſtatute, and each 
of the children five, three by the cuſtom, and two by the 
ſtatute : if he leaves a widow and one child, ſhe ſhall till 
have eight parts as before, and the child ſhall have ten, fix 
by the cuſtom, and four by the ſtatute*, And if there 


ſhould be an after born child, ſuch child will come in with 


the reſt for a cuſtomary ſhare of the father's perſonal eſtate”, 
If the freeman leaves a widow, and no child, the widow ſhall 
have three-fourths of the whole; two by the cuſtom, and 
one by the ſtatute, and the remaining fourth ſhell go by the 
ſtatute to the next of kin? . If he hath no wife, but hath 
children, the half of his perſonal eſtate belongs to his child- 
dren, and the other half (being, as itis called, the dead man's 
part; becauſe formerly the ordinary, or he to whom the ordi- 
nary committed adminiſtration, was to diſpoſe of the ſame to 
pious uſes for the benefit of the deceaſed's ſoul), is now diſtri- 
butable amongſt the children by the ſtatute“. And if he 
hath neither wife nor child at the time of his death ; then the 
whole belongs to the deceaſed, and is diſtributable by the ſta- 
tute d. As to the freeman's grandchildren, the den does 
not extend to theſe, as hath been determined in ſeveral caſes. 


HERE it may be neceſſary to obſerve the ſituation the 
widow muſt be in at the time of her huſband's death, that 
ſhe may be intitled to his perſonal eſtate ; as, whether there 
is any ſettlement whereby ſhe may be barred of her cuſtom- 
ary part, or the part ſhe may be entitled to under the ſtatute 
of diſtributions; and alſo the ſituation the children muſt be 
in that they may.be intitled ; as, whether any of them have 
been advanced, ſo as thereby to be barred in part or in whole 
of what they would otherwiſe be intitled to: which, after be- 
ing conſidered, more will be ſaid concerning the diſtribution, 


W 2 Salk. 426. | Raym, 1328, a 1 P, Will. 341. 


1 Vern. 180. d Law of Teſt. 196. | 
x Black, Com. 2 V. 518. c x Vern, 397. 1 P. Will. 341. 
5 Prec. Cha. 499. 2 Salk, 426. F #69” 7 


* Rick, Com. 2 V. 519. 
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Ir the wife be provided for by a jointure before marriage, 
in bar of her cuſtomary part, it puts her in a ſtate of non- 
entity with regard to the cuſtom only; but ſhe ſhall be en- 
titled to her ſhare of the dead man's part under the ſtatute of 
diſtributions, unleſs barred by ſpecial agreement; and if a 
freeman of London makes a jointure on his intended wife, 
and the ſame is expreſſed to be in bar only of her dower, or 
thirds of lands, tenements, and hereditaments, this ſhall 
not bar her of her cuſtomary ſhare of his perſonal eſtate*® : 
yet it is otherwiſe, if it is ſaid to be in bar of her cuſtomary 
part . In reſpect to the part ſhe will be intitled to under the 
ſtatute of diſtributions; where a freeman whoſe wife has been 
compounded with dies inteſtate, his widow ſhall have ſuch 
part as ſhe is intitled to under the ſtatute of diſtributions, if 
there are no expreſs words in the agreement to exclude her s: 
but where a widower and widow being about to intermarry, 


and having only perſonal eſtate; by articles made before mar- 


riage, agreed, that in caſe the huſband ſurvived, he ſhould 
have two thouſand pounds only of his wife's perſonal eſtate, 
and the reſt to be at her diſpoſal, &c. and in caſe the wife 
ſurvived, then ſhe was to have two thouſand pounds out of 
the huſband's perfonal eſtate, without ſaying only or no more. 
The huſband, being a freeman of London, died ; and his 
wife brought her bill for an account of his perſonal eſtate 
over and above the two thouſand pounds, and fo to be let in- 
to the cuſtomary ſhare thereof ; but it was decreed, that the 
equitable conſtruction of thoſe articles muſt be to exclude the 
wife from any further ſhare out of the eſtate; and, though 
the words were not ſo full to exclude her, yet the intent of 
the articles appearing to be a mutual reciprocal agreement 
between them for ſettling each other's claim, ought not to be 
extended Jarger on.one fide than the other, and decreed that 
the wife muſt have only the two thouſand pounds“. 
Where a freeman of London, who was a widower, and had 
ſeveral children, being poſſeſſed of a confiderable leaſehold 
eſtate, on a ſecond marriage conveys theſe leaſes in conſide- 
ration of 20001. portion in truſt for himſelf for life, remain- 
der to his wife for life, in lieu and bar of all dower, cuſtomary 
eftate, &c, remainder to the firſt ſon of that marriage, and 
lo to every other ſon ; and in the ſettlement there was an 


4 Black. Com. 2 V. 519. b Prec. Cha. 327. 
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agreement that the truſtees ſhould ſell theſe leaſes, and inveſt 


the money in the purchaſe of lands of inberitance to be ſettled 


to the uſes aforeſaid; but the huſband died before any pur. 
chaſe made, and it was held that the wife was barred from 
claiming any other part of the perſonal eſtate! And where 
a ſettlement was made on the wife of a citizen, of part of the 
perſonal eſtate of the huſband, in bar and ſatisfaction of all 
her claim and demand out of his perſonal eſtate, by the cuſam 
or otherwiſe, and the huſband died inteſtate; it was decreed 
that the wife was barred of her diſtributive ſhare of his eſtate 
by the ſtatute of diſtributions *. 


Hence we may perceive, that if there are ſufficient words 
in a fettlement made previous to marriage, the freeman's 
wife will be barred of the claim ſhe might otherwiſe have to her 
huſband's perſonal eſtate, either by the cuſtom or by the ſta- 
tute of diſtributions; in conſequence of which it will be as if 
there were no wife, and the children will have one half by 
the cuſtom, and the other half by the ſtatute l. And if the 
wife be divorced for adultery, ſhe ſhall not have her cuſtom. 


ary ſhare”, 


Ir any of the children are advanced by the father in his life- 
time with any ſum of money (not amounting to their full pro- 
portionable part), they ſhall bring that portion into hotch- 
pot with the reſt of the brothers and ſiſters, but not with the wi- 


dow, before they are entitled to any benefit under the cuſtom : 


but if they are fully advanced, the cuſtom entitles them to no 
further dividend . The advancement muſt be of money or 
perſonal eſtate ; for the cuſtom extends only to the perſonal 
eftateof a freeman; becauſe when it firſt began, the citizens of 


London had no regard at all to a real eſtate, as they did not 


ſuppoſe any freeman of London would purchaſe ſuch eſtate, 
but would employ his whole fortune and ſtock in trade for 
the benefit of commerce®. So a ſettlement of a real eſtate on a 
child is no advancement, nor to be brought into hotchpot ?: 
and if a citizen conveys to a child Jand of inheritance, 
though jt be expreſſed for advancement, it bars no child's 
part; but ſuch may come in for a ſhare of the perſonal 
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eſtate with the reſt%, And it has been certified, that where 
an heir or co-heir had a real eſtate ſettled on him or her 
the ſame was out of the cuſtom of the city of London ; 
and though the father ſhould afterwards declare the fame to 
be a full advancement for ſuch child, yet that was no bar to 
his orphanage part; neither was it to be brought into hotch- 
pot, but was clearly out of the cuſtom". And where mo- 
ney was given by the father to be laid out in land to be 
ſettled on the ſon and the intended wife for their lives, with 
remainders in tail z and the queſtion was, whether this ſhould 
be reckoned to be an advancement by part of the perſonal 
eſtate of the father, ſo as the ſon ought to bring the ſame in- 
to hotchpot, to entitle him to a ſhare of the perſonal eſtate ? 
it was held by the lord chancellor, that this money was not 
to be reckoned as pert of the perſonal eſtate *, 


How this advancement is to be beſtowed, and what ſhall 
be deemed an advancement either in part, ſo that the child 
muſt bring the ſame into hotchpot before he be intitled to 
any benefit under the cuſtom ; or in whole, ſo as thereby the 
child will be excluded from having any further portion, ſeems 
to have been much queſtioned. I hough it is ſaid, generally, 
by a late author, that any proviſion made by the father in his 
lifetime for his children, is advancement within the cuſtom ; 
but that a ſettlement of a real eſtate on a child is no ad- 
vancement, nor to be brought into hotchpot*, Yet ſmall 
inconſiderable ſums occaſionally given to a child cannot be 
deemed an adyancement, or part thereof; neither is main- 
tenance money, or an allowance made by a freeman to his 
ſon at the univerſity, or in travelling, &c. to be taken as any 
part of his advancement ; this being only his education, and 
it would create charge and uncertainty to enquire minutely 
into ſuch. matters. So putting out a child apprentice is no 
part oi his advancement, for it is only procuring the maſter 
to keep him for ſeyen years inſtead of the parent“. 


IT is queſtioned by Mr. Vernon, whether only the pro- 
viſion made on the marriage of a child, or in purſuance of a 
marriage agreement is an advancement “; and where 4ool. 
were given to a daughter long after her marriage, and with- 
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out any agreement that the ſame ſhould be for her marriage. 
portion ; the lord chancellor was of opinion, that it could 
not be any advancement, unleſs it had been given her as a 
marriage portion, or in purſuance of a marriage agreement“. 
Upon a reference to the recorder of London by the lord 
chancellor, to certify what is the cuſtom of London con- 
cerning the advancement of children by their father ; it was 
certified, that by the laws and cuſtoms of the city, if any 
freeman's child be married in the lifetime of his or her father, 
by his conſeat, and not fully advanced to his full part or 
portion of his father's perſonal or cuſtomary eſtate, as he 
ſhall be worth at the time of his deceaſe; ſuch freeman's 
child, ſo married, ſhall be excluded and debarred from having 
any further part or portion of his or her father's perſonal or 
cuſtomary eſtate, to be had at the time of his deceaſe; ex- 
cept ſuch father, by ſome writing by him written and ſigned 
with his name or mark, ſhall declare and expreſs the value of 
ſuch advancement: and then every ſuch child, after the de- 
ceaſe of his father, producing ſuch writing, and bringing 
ſuch portion fo had of his father intò hotchpot, ſhall have as 
much as will make up the ſame a full child's part or portion 
of the cuſtomary eſtate which his father had at the time of his 
deceaſe; notwithſtanding ſuch father ſhall, by any writing 
under his hand and ſeal, declare ſuch child was by him fully 
advanced . It is ſaid to be ſufficient, if the freeman de- 
clare the advancement by any writing under his hand, or by 
any thing written by him, although it be in an almanack, 
or elſewhere . But in the caſe of Dean and lord Delaware, 
the father's declaring, that the child was fully advanced or 
not advanced, was of no avail, unleſs it appeared what the 
advancement was in certainty ; to the intent that it might be 
known, whether ſuch advancement did amount unto as much 
as would have belonged to the child by the cuſtom *. And in 
a caſe where a freeman had advanced his child on marriage, 
and the certainty of that advancement did not appear under 
the freeman's hand ; it was adjudged a full advancement, 
and that the freeman's declaration alone that he had advanced 
his child, was not of itfelf ſufhcient ?, 
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Tas child of a freeman of London, when of age, may 
in conſideration of a preſent fortune, bar herſelf of her 
cuſtomary part; as where the father, on his daughter's 
marriage, agreed to give her 3oool ; which ſhe being of 
nee, covenanted to received in full of her cuſtomary fhare as 
2 freeman's daughter: and though it was objected, that 
ſuch a future right cannot be releaſed, and that parents 
might make an ill uſe of the power they have over their 
children, in forcing them to give ſuch diſcharges ; yet this 
was held a good bar. of the cuſtom, there being no fraud in 
the tranſaction ©, But ſuch releaſe, without a valuable con- 
ideration, is not good; for in ſuch caſe, at the time of the 
releaſe, the children having neither jus in re nor jus ad rem, 
that is, neither right in the thing nor, right to the thing, the 
whole being in the father during bis life, there is nothing 
for any releaſe to operate upon. If a man who is of age, 
marries a freeman's daughter who 1s under age, he may bar 
himſelf of any future right that he might have to the free- 
man's cuſtomary eſtate by virtue of - ſuch. marriage; as 
where a freeman of London had two daughters and one fon; 
one of the daughters married, and on receiving a ſuitable 
portion, the huſband releaſed all right and intereſt which he 
had or might have to any part of the father's perſonal eſtate 
by the cuſtom or otherwiſe ; and covenanted, that at any 
time after the death of the father, he would do any further 
act for the releaſing of any right Which he might have by 
the cuſtom, Jekyll and Gilbert, . commiſſioners, inclined 
to think, that the releaſe being for a valuable conſideration, 
purporting an agreement to quit the right to the orphan- 
age part, to be binding in equity; but though this might 
not be ſo clear, yet the covenant for a valuable conſidera- 
tion to releaſe the future right is good; and fo they decreed 
on the execution of the releaſe *© Where the huſband and 
wife, in conſideration of 20001. the wife's marriage por- 
tion, covenanted to releaſe all the right and intereſt that 
might accrue to them out of the father's perſonal eſtate 
by the cuſtom of the city of London, and a bill! was 
brought to have a ſpecific performance of the articles made 
on the marriage. The defence made for the defendant was, 
that the cuſtomary part being a mere poſſibility and con- 
tingency, which might or might not. happen, it could 
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not be releaſed; and if it could, that at the time of the 
articles the wife was an infant, and ſo not bound by them; 
beſides, that the 2000]. was no conſideration for re. 
leaſing ſuch an intereſt, the wife's father having died 
worth upwards of 20,0001. By lord chancellor Hardwicke. 
"Theſe conſiderations are too looſe either for a judge at 
law, or in this court, to lay any weight upon; and I muſt 
determine according to the facts, by the rules of lay, 
and of this court. In this cafe there appears to have been 
2 valuable conſideration for the agreetnent in the articles, 
becauſe at the time when the 20001. were given, the defend- 
ant's wife was intitled to no part of the eftate of her father; 
and it was given for her advancement in the world; 
and it is highly reaſonable that ſuch kind of articles 
ſhould be carried into execution, and that when a fa- 
ther is bountiful to his children in his lifetime, he ſhould 
have his affairs ſettled to his own ſatisfaction. As to 
the objection of the cuſtomary part being a poſſibi- 
lity, and merely in contingency, it is of no weight; for 


there is no doubt but it might be releaſed in equity : but 


here is a covenant, which the defendant is bound by in 
all events, And it is no objection to ſay, that the wife 
was under age; for though in this reſpect, if the huſband 
were dead, the articles would not bind her, and ſhe would 
by ſurvivorſhip be intitled to the cuſtomary thare, as 2 
choſe in action not recovered or received by the huſband; 
yet he being alive, it is a matter that accrues to him in 
Fight of his wife; and he may releaſe it, and his releaſe will 

ind her; and therefore it was reaſonable he ſhould per- 
form his covenant. I found my opinion too on an old 
law well known in the city, by the name of Jud's law; 
whereby a huſband was authorized to agree with the father 
for the wife, though ſhe was under age. 


As to children partly advanced, bringing their advance- 
ment into hotchpot; we may obſerve as has been mention- 
eds, that it is te be brought in among the brothers and ſiſ- 
ters only, but not with the widow: for it has been de- 
termined to be beyond all doubt, that where a child that had 
a portion, but was. not fully advanced, but was to bring 
her portion into hotehpot, that the portion ſhould not be 
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brought into the perſonal eſtate in general, ſo that the widow 
might come in for part of it, but that it ſhould be brought 
into the orphanage part only*, And where a freeman of 
London hath but one child, and he hath received ſome por- 
tion from his father, and the father dies leaving this child 
and a wife; the child ſhall have his full orphanage part, 
without any regard to what he hath already received I. And 
where an only child is in part advanced by the father in 
his lifetime, ſuch child ſhall not bring his portion into 
hotchpot, there being none in equal degree with him *. The 
only meaning of bringing the child's ſhare into h is, 
to make an equality among the children, and not for the 
denefit of the mother l. | 


Ir a freeman having feveral children, or but one child, doth 


fully advance all his children, or his ſingle child ; this fatisfies 


the cuſtom, and is the ſame as if he had no child, and his 
perſonal eſtate ſhall go as if there was none ®, and the wife 
ſhall have a moiety ® or one half; which. muſt be underſtood 
to be a moiety or one half by the cuſtom, from which the 
children, or one child, being advanced are excluded. So 
conſequently, it ſeems, that the other moiety or one half, 
muſt fall under the direction of the ſtatute of. diftributions, 
and be diſtributed as the ſtatute directs. 


Tas cuſtom, it may be obſerved, extends only to the 
wife and children; whereas, if there is neither wife nor 
child living at the inteſtate's death, the whole of his per- 
fonal eſtate is ſubjet to the ſtatute of diſtribution, as 
has been mentioned ®, and conſequently muſt be diſtri- 
buted in the ſame manner as was thewn in a former 


ehapter ?, 


Bes1DEs what has been mentioned, concerning how diſ- 
tribution is to be made where the freeman leaves a wife, 
child, or children ; and as we have now ſeen that the wife 
may be barred by ſettlement, and the childrea by being ad- 
vanced; we may here obſerve, that the courſe of diſtri- 
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bution of the perſonal eſtate of a freeman of London ſeems 
to be thus : | 


Ir the freeman dies inteſtate, leaving no wife, but an only 
child; which child is advanced, or partly advanced, or not ad- 


| 9 ; in all theſe cafes it makes no difference, for one way 


or other ſuch child ſhall have the whole clear perſonal eſtate, 


For ſuppoſing ſuch child is advanced; he ſhall have nothing by 


the cuſtom, but by the ſtatute he ſhall have the whole as next 
of kindred, If he is partly advanced ; he ſhall have one half 
by the cuſtom, there being no other child with whom to bring 
his partial advancement into hotchpot, and the other half by the 
ſtatute, So in like manner, if he is not at all advanced; he ſhall - 
have one half by Gs ns and the other half by i ſtatute. 


' Tr the freeman leaves no wife but divers children; as ſuppoſe 
them to be three, the firſt of which is advanced, the ſecond 
partly advanced, and the third not advanced: in this caſe the 
child partly advanced, and the child not advanced, ſhall have 
pne half.equally betwixt them by the cuſtom; the child partly 
advanced firſt thereunto bringing his partial advancement into 
hotchpot; and the other half (which is called the dead man's 
part) ſhall be diſtributed by the ſtatute equally between thoſe 
two children, the firſt child being ſuppoſed to be fully ad- 
vanced already, 


As to the repreſentatives of children dead ; thoſe we muſt 
obſerve, are admitted by the ſtatute to a diſtributive ſhare of 
the dead man's part, in the place of the deceaſed child or 


children whom they repreſent ; but not ſo of the cuſtomary 


part by the cuſtom, 


Ir the freeman leaves a wife, and no child; ſhe ſhall have, 
befides her chamber, one half by the cuſtom, ond the other half 
(being the dead man's part) ſhall be diſtributed by the ſtatute; 
of which dead man's part by the ſaid ſtatute ſhe ſhall have one 
half: ſo that dividing the whole perſonal eſtate into four parts, 


the {hall have three, and the next of kindred one, But although 
there 
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there be no child of the freeman's living at his death; yet 
if there hath been a child, and there are any legal repreſenta- 
tives of ſuch child, that is, lineal deſcendants ; then of the 
dead man's part by the ſtatute, the wife ſhall have but one- 
third, and the repreſentatives ſhall have the other two- 
thirds : ſo that dividing the whole perſonal eſtate into ſix 
parts, ſhe ſhall have four, and the repreſentatives two. 


IF the freeman leaves a wife, and alſo a childor children, any 
one or more of which children are not advanced; by the cuſtom 
ſhe ſhall have one-third part, and the children not advanced 
ſhall have another third part, and the remaining third part 
(being the dead man's part) ſhall be diſtributed by the ſta- 
tute; of which dead man's part by the ſaid ſtatute ſhe ſhall 
have one-third, . and the other two-thirds ſhall be diſtributed 
amongſt the children: ſo that dividing the whole into nine, 
ſhe ſhall have four, and they ſhall have five. But if the wife 
be barred by ſettlement, whereby it may be as if there were 
no wife ; then the children will have one half by the cuſtom, 
and the other half by the ſtatute as hath been mentioned 9, 


THE orphanage ſhare not being fully veſted in the chil- 
dren till they attain the age of twenty-one, a child entitled 
to an orphanage ſhare of his father's perſonal eſtate dying un- 
der twenty-one, cannot deviſe it by his will; for by the 
cuſtom it ſurvives to the other children, as hath been men- 
tioned . But a child may deviſe the ſhare which he hath by 
the ſtatute of diſtributions * ; and that at the age of fourteen, 
if a male, and twelve, if a female; provided he or ſhe be of 
ſufficient diſcretion ; as it ſeems expreſsly laid down by Sir 
William Blackſtone * ; and his reaſon given for it is, becauſe 
that is the rule of the civil law, and that as the eccleſiaſtical 
court is the judge of every teſtator's capacity, this caſe muſt 
be governed by the rules of the eccleſiaſtical law: ſo that as 
the learned author ſays, no objection can be admitted to the 
will of an infant of fourteen merely for want of age; but if 

the teſtator was not of ſufficient diſcretion, whether at the 
age of fourteen or four-and-twenty, that will overthrow his 
teſtament, 
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SECTION THE THIRD. 


THE CUSTOM or THE PROVINCE or YORK 
AS To INTESTACY. 


WE have already ſeen, that here, as well as in the city of 
| London, a man may by will diſpoſe of the whole of his 
perſonal eſtate to whom he thinks fit, and that the claims of 
the widows children and other relations to the contrary are 
totally barred". But as to inteſtacy ; if a man being an 
inhabitant or an houſeholder within the province of York, 
and dying there or elſewhere inteſtate, and at the time of his 
death hath a wife, and alſo a child or children ; his goods 
(after paying his debts, and deducting the widow's apparel 
and furniture of her bed-chamber ”), ſhall be divided into 
three parts; whereof the wife ought to have one part, the 
child or children another part, and the third part (which is 
called the death's or dead man's part) is diſtributable by the 
ſtatute ; of which dead man's part, by the ſtatute, the wife 
fall have one-third, and the other two-thirds ſhall be diftri- 
buted amongſt the children: ſo that dividing the whole into 
nine parts, the wife ſhall have four and the children five; in 
like manner as has been ſaid concerning the cuſtom of the city 
of London x. But if by ſettlement a jointure is limited to 
the wife, in bar of all her demands out of the perſonal eſtate 
of her huſband by virtue of the cuſtom, in ſuch caſe it is as 
if there were no wife with reſpect to the cuſtomary part; ſo, 
if it is in bar of all her demands, by virtue of the ſaid cuſtom 
er otherwiſe, ſhe ſhall be debarred alſo of any diſtributive 
ſhare by the ſtatute . And as to the children; if the in- 
teſtate hath a wife, and a child or children, which child is 
heir to the inteſtate, or which children were advanced by the 
father in his lifetime ; in this caſe it is as if he had no child: 
and therefore his goods ſhall be divided into two parts; 


u pag. 101, 32 ally omitted out of the inventory of their 
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of the province of York, widows have huſbind was fo far indebted, as the reſt 

been tolerated to reſerve to their own of his goods would net ſuffice to dil- 

uſe, not only their apparel and a con- charge the ſame. Swinb. 422. 

venicnt bed, but a coffer with divers x Pag. 104, 

things therein neceſſary for their own  Y 1 Vern, 15. 

perſons 3 which things have been uſu- 


2 whereof 


who dies without W1LL or TESTAMENT. 115 


whereof the wife is to have one part to herſelf, and the other 
half is diſtributable by the ſtatute *, as we ſhall ſee more of 
hereafter. If the inteſtate hath neither wife nor child at 
the time of his death, his whole perſonal eſtate (the funeral 
expences, and other neceſſary charges being firſt deducted), 
ſhall be diſpoſed of in due courſe of adminiſtration, - as now 
falling under the direction of the ſtatute of diſtribution * ; 
and conſequently mult be diſtributed in ſuch manner as was 
ſhewn in a former chapter“. 


As to the child's being excluded as being heir ; this, we 
may obſerve, is one of the main points wherein the cuſtom 
of the city of London and province of York differ ; as in the 
former, whatever real eſtate the child has, either by deſcent 
from his father, or conveyed to him by his father in his life- 
time, it will in no wiſe bar the child from receiving his ſhare 
of his father's perſonal eſtate; whereas here he will be to- 
tally barred from receiving any part thereof by the cuſtom, if he 
ſhould have any real eſtate by deſcent, or otherwiſe, from his 
father. For here not only the heir of lands holden in fee- 
ſimple is thereby barred from the recovery of a filial. portion, 
but he alſo that is heir in fee-tail, either general or ſpecial * : 
and although the lands be of very ſmall revenue, perhaps not 
more than a noble yearly rent, and the goods very great in 
compariſon of ſo ſmall a rent (as may be 10001. or more) 
even in this caſe the heir is barred from the hope of a filial 
portion *: and not only that heir is excluded from a filial 
portion who doth enter upon the land immediately after his 
father's death, but he alſo who is heir in reverſion, is heir; 
and being heir, can have no filial portion: ſo by this it may 
fall out very hard with the heir in reverſion; for if he ſhould 


1 Swinb, 220. creates an eſtate in tail male general: 
6 and vice werſa, an eſtate tail female 
d Chap. 3. general, Tenant in tail ſpecial is, 


© Eftates tail may be either general; 
Vor general to male or to female 3; — or 
ſpecialz—or ſpecial to male or to female. 
Tail general is, where lands and tene- 
ments are given to one, and the heirs of 
his body begotten. By which manner of 
bequeathiag, bow often ſoever the do- 
nee in tail marries, his iſſue by every 

h marriage is in ſucceſſive order ca- 
pable of inheriting the eſtate — 
mam doni, that is, by the form of the 
gift, If Jands are given to a many and 
the heirs male of his body begotten, it 


where the gift is reſtrained to certain 
heirs of the donee's body, and does not 
go to all of them in general. As where 
lands and tenements are given to a man 
and the heirs of his body, on Mary his 
wife to be begotten; hereby no iſſus 
can inherit, but ſuch ſpecial iflue as is 
engendered between them two; not 
foch as the huſband may have by another 
wifez and therefore it is called ſpecial 
tail Black. b. 2. c. 7. 
4 Swinb. 231, 232. 
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die in the mean time, before he could lawfully enter to thofe 
lands which be his only in reverſion, he could reap no bene- 


| fit either of his father's lands or goods; yet he muſt be con- 


tent with his lot, and though not he, but his ſhall enjoy the 
land at the time appointed*. And although the heir receive 
the land by ſettlement made upon his father's marriage ; yet 
he is heir ſo as to be excluded thereby from a filial portion; 
as where the father having by ſettlement on his marriage 
ſettled his real eſtate to himſelf for life, part to his wife for her 
jointure, and the remainder of the whole to his firſt and other 
ſons in tail, remainder to his own right heirs ; the eldeſt fon 
was thereby excluded by the cuſtom of the province of York 
from having any ſhare of his father's perſonal eſtate f. And 
if the heir hold lands by deed of feoffment ? in mortgage, or 
with clauſe of redemption ; that is to ſay, upon condition 
that if the feoffor pay unto him a ſum of money at a certain 
day, that then the feoffor may re-enter, and the deed or 
grant be void; yet in the mean time, until the condition be 
performed, and the land redeemed, if he ſhould demand any 
filial portion he is barred ; becauſe as yet he is heir to the 
deceaſed. But if the lands ſhould be redeemed, and the mo- 
ney ſatisfied, then it is thought that he may recover a filial 
portion ; becauſe then he is not heir to the deceaſed, nor the 
advancement certain which was made by the father in his 


HAviNG thus ſeen how the heir may be barred from receiv- 


ing a filial portion by having lands from his father by deſcent 


or otherwiſe; we come now to conſider what advancement 
will bar a child from receiving a filial portion. But before 
we proceed with this, we may here juſt take notice, that 
what has been ſaid concerning the heir being barred, relates 
ſolely to his being barred of what he would be intitled to by 


the cuſtom, and not what he will be intitled to by the ſta- 


tute ; which we ſhall perceive by what will be faid hereafter, 


e Swinb. 231. common aſſurance to paſs lands and te- 
f Caſe of Conſtable and Conſtable. nements; for it amounts to a feoff- 
2 Vern. 375. ment, the uſe drawing after it the poſ- 
5 A feoffment, or deed of feoffment, ſeſſion without actual entry, and ſup- 
is the ancient method of conveyance, plying the place of livery and feifia 
Black, Com. 2 V. 310. Yet fince the required by the deed of feofiment- 
ſtatute of 27 Hen, VIII. c. 10. of uſes, a Ven, 35. 
the conveyance by leaſe and releafe has Þ Swinb, 232. 


taksn place of it, and is become a very As 
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As concerning the adyancement, whereby a child may be 
barred from receiving a filial portion; this advancement muſt 
be by the father in his litetime. For although another beſtow 
any advancement, be it as much as it may, this preferment 
by another is no bar to the child from the recovery of a filial 
portion of his father's goods; much leſs where the child hath 
advanced his eſtate by his own induſtry!, And if the father 
beſtow any thing upon another for his child's ſake, or for the 

ood of his child ; this is no ſuch preferment as will hinder a 
child of his filial portion: and therefore if the father beſtow 
any thing upon a man of trade, to take his ſon for an appren- 
tice, and to teach him his myſtery, this is no advancement to 
the effect aforeſaid '; or if the father beſtow any thing upon a 
ſchoolmaſter, or tutor in the univerſity, for the increaſe of his 
child's knowledge in learning, or for any degree there to be 
obtained ; this is no advancement to exclude the child of a 
filial portion u. 

Tre advancement muſt be a proviſion made by the father 
of ſome competent thing for the maintenance of his child, 
whereby he may be the better enabled to live after his father's 
death; for if the father beſtow any thing upon his child to 
any other end, as money in his purſe to ſpend among his 
equals, or to buy him ſuits of apparel or books; yet this is 
not to be holden for an advancement", If a portion be 
given to a child in lieu and ſatisfaction of a filial portion, and 
the child be of age, and in confideration thereof doth releaſe 
his future filial portion ; then the child will be barred of 
any future claim: as a child when of age, for a valuable con- 
ſideration may releaſe his future filial portion . If the fa- 
ther in his lifetime beſtow a leaſe upon his child, or grant 
unto him an annuity for life out of his lands, though it be in 
ſuch manner as the child ſhall not reap any "at thereby, 
ſo long as the father lives, but after his death ; this is holden 
for a preferment or advancement ; becauſe it was aſſured un- 
to him in his father's lifetime ?. And if the father beſtow a 
competent portion with his daughter in marriage upon him 
that thall marry her ; this is ſuch an advancement as will bar 
her from a demand of a filial portion 2. By the word por- 
tionis to be underſtood, not only a ſum of money, or part of 
the father's goods and chattels ; but alſo lands and annuities 
beſtowed by the father upon the ſon . Competent, ſigni- 


i Swinb, 233. . © 4 Burn's Ecclef, Law 
5 p Swind. 234. "mY 
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fies equal, or not far inferior to that quantity which otherwiſe, 
according to the cuſtom of the province, ſhould fall to be 
due to the child, after the rate and proportion of the father's 
eſtate, at the time when he doth beſtow any ſuch thing upon 
his child ; for the ſame being equal, or not much under the 
rate which ſhould belong to the child by the cuſtom, if his 
father had then died, ſhall ſtand for a ſufficient preferment 
and advancement to exclude him from a filial portion *, 


IT ſeems ſince Swinburn's days generally to have prevail. 
ed as the cuſtom of the province of Vork, that children (ex- 
cluſive of the heir at law) not advanced to their full propor- 
tion of the children's part, ſhall be admitted to come in for 
their ſhare of the ſaid children's part, bringing thereunto 


their partial advancements into hotchpot : agreeable to what 
Swinburn acknowledgeth to be the rule of the civil law; in 


conformity alſo to the cuſtom of London, and to the meaſures 
of the ſtatute of diſtribution, and the rules obſerved by the 
courts of equity in all ſuch like caſes *, 


WHERE there is a wife, child, or children, the courſe of 
diſtribution of inteſtates effects within the province of York 
ſeems to ſtand thus: 


Ir a perſon dies inteſtate, leaving no wife, but an only 
child, which child is heir at law, or advanced, or partly ad- 
vanced, or not advanced ; in all theſe caſes it makes no dif- 
ference ; for one way or other ſuch child ſhall have the whole 
clear perſonal eſtate, For ſuppoſing ſuch child to be heir at 
law ; he ſhall have nothing by the cuſtom, but by the ſtatute 
he ſhall have the whole as next of kindred. If he is ad- 


- vanced ; he ſhall likewiſe have nothing by the cuſtom, but 


by the ſtatute in like manner he ſhall have the whole. If he 
is partly advanced ; he ſhall have one half by the cuſtom, 
there being no other child with whom to bring his partial 


advancement into hotchpot z and the other half by the ſta- 


tute. So in like manner, if he is not at all advanced; he ſhall 
have one half by the cuſtom, and the other half by the ſtatute. 


o Swinb. 234, t 4 Burn's Eccleſ. Law, 403. 
Ir 
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Ir ſuch perſon hath divers children; one of whom is heir at 
law, and the others are advanced; in this caſe, with reſpect 
to the cuſtom, it is as if he had no children: none of them 
can claim any thing by the cuſtom; and (the younger chil- 
dren being ſuppoſed to be fully advanced) the heir at law by 
the ſtatute ſhall have the whole. So here we may obſerve, as 
before hinted ; that as to the cuſtom the heir at law is barred 
by having lands ; yet by the ſtatute he is in no wiſe barred 
by any lands that he may have had by deſcent or otherwiſe 
from the inteſtate ; which we have ſeen in a former chapter *. 


Ir ſuch perſon hath divers children, th&firſt of which is 
heir at law, the ſecond advanced, the third partly advanced, 
and the fourth not advanced; in this caſe, the child partly ad- 
vanced, and the child not advanced, ſhall have one half 
equally betwixt them by the cuſtom, the child partly ad- 
vanced firſt thereunto «bringing his partial advancement into 
hotchpot ; and the other half (which is the dead man's part) 
ſhall be diſtributed by the ſtatute equally amongſt all the ſaid 
children (the ſecond only excepted, who is ſuppoſed to be 
fully advanced already), ſhare and ſhare alike, But if the 
heirat law hath been advanced by his father, otherwiſe than 
by lands, or as heir at law ; he ſhall bring ſuch advancement 
into hotchpot with his brothers and ſiſters, otherwiſe he ſhall 
have no diſtributive ſhare by the ſtatute. 


Ix reſpe& of the dead man's part, which is diſtributable by 
the ſtatute ; we muſt obſerve as to this, that the repreſentatives 
of children dead are admitted to a diftributive ſhare in the 
place of the deceaſed child or children whom they repreſent ; 
but not ſo of the cuſtomary part by the cuſtom, 


IF a man hath a wife and no child, ſhe ſhall have 
(beſides her convenient bed and apparel) one half by the 
cuſtom, and the other half (being the dead man's part) ſhall 
be diſtributed by the ſtatute ; of which dead man's part by 
the ſaid ſtatute ſhe ſhall have one half, and the other half 
ſhall go to the next of kindred to the deceaſed in equal degree : 
ſo that dividing the whole-into four parts, ſhe ſhall have 


1 Pag. 116. * Chap, 3. peg. 67. 
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three, and they ſhall have one. But in reſpe& to the dead 
man's part, although there be no child, yet if there hath been 
a child, and there are any legal repreſentatives of ſuch child 
deceaſed ; then of the dead man's part by the ſaid ſtatute, the 
wife ſhall have but one-third, and the repreſentatives ſhall 
have the other two-thirds : ſo that dividing the whole into fix 
parts, ſhe ſhall have four and they ſhall have two. 


Ir a man hath a wife, and alſo a child or children, one of 
which children is heir at law, and the others are advanced; 
in this caſe, with reſpect to the cuſtom, it is the ſame as if he 
had no child ; and conſequently the wife ſhall have one half by 
the cuſtom, and the other half (being the dead man's part) 
ſhall be diſtributed by the ſtatute ; of which dead man's part, 
by the ſaid ſtatute, ſhe ſhall have one-third, and the other two- 
thirds ſhall go to the heir at law: ſo that dividing the whole 
into ſix parts, ſhe ſhall have four, and he ſhall have two. 


Ir a man hath a wife, and alſo a child or children, any one 
or more of which children are not advanced; by the cuſtom ſhe 
ſhall have one-third part, and the children not advanced ſhall 
have another third part, and the remaining third part (being 
the dead man's part) ſhall be diſtributed by the ſtatute: of 
which dead man's part, by the ſaid ſtatute, ſhe ſhall have one- 
third, and the other two-thirds ſhall be diſtributed amongſt 
the children ; ſo that dividing the whole into nine, ſhe ſhall 
have four, and they ſhall have five. 


To illuſtrate this, let us here for example ſuppoſe a man 
inhabiting within the province of York dies inteſtate, leav- 
ing a clear perſonalty of gcoo); and leaving a widow and 
four children ; the firſt being heir at law to freehold lands, 


and having received likewiſe of his father in his lifetime 400 


to ſet him up in trade; the ſecond advanced to the amount 
of zoool; the third partly advanced, to the amount of 600l ; 
and the fourth not at all advanced, The queſtion is, How 
this perſonalty ſhall be diſtributed ? Firſt of all, the widow 
ſhall have one-third part by the cuſtom, as her widow's por- 
tion, to wit, 3oool. Another third part, by the ſaid cuſtom, 


ſhall be diſtributed amongſt the children; of which the heir 
4 at 


* K K. 
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at law (as ſuch) by the ſaid cuſtom is excluded from re- 
covering any ſhare; the ſecond ſon alſo, as being fully ad- 
vanced, is excluded ; but hereunto the third ſon ſhall bring 
his partial advancement of 600l into hotchpot, and then the 
third and fourth ſons ſhall divide the 3600l equally between 
them ; but the real benefit thereof to the third ſon will be but 
12001 and to the fourth ſon 1800l. The remaining third 

rt of the ſaid perſonalty, which is, the dead man's part, 
ſhall be diſtributed by the ſtatute ; of which, by the ſaid ſta- 
tute, the widow ſhall have one-third, to wit, 1000l ; and the 
reſidue, being 2000], ſhall be diſtributed equally amongſt the 
ſaid three children, viz. the heir atlaw, and third and fourth ſons 
(the heir at law being let in for ſo much by the ſtatute ; and 
the ſecond ſon being ſtill excluded, as having received more 
than his juſt proportion of his father's whole perſonal eſtate) ; 
but hereunto the heir at law ſhall firſt bring his partial ad- 
vancement of 4ool into hotchpot, and ſo the ſaid three 
children ſhall divide the whole 2400l equally amongſt them; 
but the real benefit thereof to the heir at law will be but 4ool, 
and to the ſaid two younger children 80ol each. So that of 
the whole clear perſonalty of goool, the widow ſhall have 
4000l, the heir at law 4ool, the ſecond child nothing, the 
third child 20001, the fourth child 26001; which added to- 
gether makes the gooo0l*, But if by ſettlement a jointure is 
limited to the wife, in bar of all her demands out of the per- 
ſonal eſtate of her huſband, by virtue of the cuſtom or other- 
wiſe, ſhe will be debarred of any ſhare, either by the cuſtom 
or ſtatute; and in ſuch caſe it will be as if there were no wife, 
as has been mentioned ; and conſequently the children muſt 


have the whole. 


By this cuſtom, the cuſtomary ſhare which the children are 
intitled to, veſts in them immediately on the inteſtate's death; 
quite different to the cuſtomary ſhare which the children of a 
treeman of London are intitled to by the cuſtom of London, 
which does not veſt in them till they are twenty-one years of 
age; wherefore, until they attain that age they cannot dif- 
poſe of it by will; and if they die under that age their ſhare 
ſurvives to the other children, as has been mentioned *. But 
here, as the cuſtomary ſhare veſts immediately on the in- 


* 4 Burn's Eccleſ. Law, 407. 2 Pag. 103. 
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teſtate's death, as doth the ſhare the children are intitled to 
by the ſtatute of diſtribution ; ſo that the whole is veſted in 
them immediately on the inteſtate's death, and being ſo 
veſted, in caſe either child dies under age, and without will, 
the ſhare of ſuch child will fall under the ftatute of diſtribu- 
tion, and go according to the courſe of diſtribution treated 
of in a former chapter *, And if the infant be of the age of 
fourteen, if a male, or twelve, if a female, he or ſhe may 
diſpoſe thereof by will; as has been before mentioned con- 
cerning what an infant is intitled to by the ſtatute of diſtribu- 
tion b. That a male infant may make a will, and thereby 
diſpoſe of his goods and chattels at the age of fourteen, and a 
female at the age of twelve years, ſeems generally ſo to be al- 
lowed as not to admit of a doubt; provided they be of ſuf- 
ficient diſcretion. But as to real eftates, by the ftatute 
34 & 35 Hen. VIII. c. 5. ſect. 14. wills or teſtaments 
made of any manors, lands, tenements, or other heredita- 
ments, by any perſon within the age of twenty-one years, 
ſhall not be good or effectual in law. 


Wr having now, not only ſeen that every man is at liberty 
to make a will, and thereby to diſpoſe of the whole of his per- 
ſonal eſtate to whom he thinks fit ©, but alſo that infants at 
the age of fourteen years, if males, and twelve if females, 
are by law impowered to make wills, and thereby to diſpoſe 
of their perſonal eſtate: here we may make a few brief ob- 
ſervations on the utility of a will, and the benefit the ſame 
may be of to a man's family or relations ; provided it be 
made with good advice. And to this end let us firſt ſuppoſe a 
man to have relations, ſeveral of whom may be intitled 
to the adminiſtration of his eſtate ; and he makes his will and 
appoints one or more executors, and thereby gives his rela- 
tions his perſonal eſtate, juſt in the ſame proportion as the law 
would intitle them thereto in caſe he had died inteſtate, and 
left it to the diſpoſition of the law: now by means of the will, 
for which ſome at firſt ſight may be apt to think there was little 
occaſion, much altercation may be prevented ; as thereby 
all diſputes and controverſies concerning who ſhould have the 
adminiſtration will be totally excluded, no room being left 
for diſpute ; and therefore, it is probable very conſiderable 


- Chap. 3» 1 : c Pag. 101. 
W Pag. 113. 
expence 


«ho dies without W1LL or TesSTaMENT, 123 


expence will be ſaved; for as we have ſeen in the firſt chap- 
ter of this book, there may be room for contending who 
ſhould, and who ſhould not have the adminiſtration; and in 
the ſecond chapter, we may perceive there are many circum- 
ſtances that might excite thoſe intitled thereto, rigorouſly to 
contend for it; which having too often been the caſe, and 
the determining who ſhould have the adminiſtration attended 
with ſuch expence and detriment to the parties concerned, as 
ultimately to render the inteſtate's perfonal eſtate of little or 
no benefit to them, 


Nxxr let us ſuppoſe a man to die inteſtate, leaving a wife 
and ſeveral children who are of age, and equally intitled to 
the adminiſtration with their mother ; yet all amicably agree 
to ſuffer their mother alone to adminiſter their deceaſed fa- 
ther's eſtate ; and that one or more of thoſe children have 
been advanced by their father, either in part or to the full 
amount of their ſhare of his perſonal eſtate. Now although 
thoſe children may all have amicably agreed to ſuffer their 
mother to adminiſter, yet it may not only require ſome con- 
ſideration for the adminiſtratrix to aſcertain this advancement, 
and fo to make a juſt and equal diſtribution amongſt them, 
purſuant to the ſtatute of diſtribution; and (if the inteſtate be 
a Citizen of London, or an inhabitant of the province of 
York, where the cuſtoms interfere with the ſtatute), to make 
diſtribution purſuant to thoſe cuſtoms and the ſtatute ; but it 
will probably require much more conſideration, as well as a 
deal of pains and trouble for the adminiſtratrix, after ſhe 
has 'ailotted each of thoſe children their lawful ſhare, to 
convince them that it is the whole each can demand ; fo 
that all may be fatisfied of juſtice being done, and there- 
by be prevented from calling in the aid of counſel, or 
ſome perſon learned in the law; if not the aid of a court 
of law or equity, to ſatisfy them reſpecting their ſhares of 
their deceaſed father's eſtate : which latter aid having been 
often required when the former could not ſatisfy, the con- 
ſequence hath been, that conſiderable ſums of money have. 

been 
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been ſpent in litigation, and that not only to the great loſ, 
but even to the utter ruin'of ſome of the inteſtate's children . 
which might totally have been prevented, had he made 2 
will with good advice, as by the aſſiſtance of ſome perſon 
ſufficiently verſed in the law. 


AGAIN, let us ſuppoſe a man to die inteſtate, leaving no 
wife, but a child or children, who may not be of the age the 
Jaw requires to adminiſter his eſtate, Here, as concerning 
the perſonal eſtate, the ordinary aſſigns ſome perſon to take 
care thereof, and to provide for the infant's maintenance and 
education till he attains fourteen years of age, when he ma 
chooſe his own guardian . Whereas the father might by will 
have veſted his eſtate in one or more of his judicious friends 
to have taken care thereof, and to have diſpoſed of it at ſuch 
times, and in ſuch manner as he ſhould have directed; by 
which means he would not only have had one or more 
perſons of his own chooſing to take care of his eſtate for 
his children, and to diſtribute it to them as he ſhould have 
directed, but would have ſaved the expence which the ordi- 
nary's appointment is attended with; and perhaps much 
greater expence, when the children are of proper age, may 
be occaſioned, by calling the perſon appointed by the ordinary 
to account, 

Li 

CoNncERNING the utility of a will, and the benefit it may be 
of to a man's family or relations, much more might be ſaid ; 

as any perſon who has read only this book may perceive, and 
— ſee that ſuch advantage may redound to a man's fa- 
mily or relations by a will, as to be convinced that the ſmall 
expence of employing counſel, or a perſon ſufficiently verſed 
in the law for making it, is not an object to be compared 
with the hazard of litigation that might be occaſioned by a 
perſon's dying inteſtate ; and the loſs and detriment his family 
or relations may thereby ſuſtain. —- By a will made with 
good advice, or by the aſſiſtance of a perſon ſufficiently 
verſed in the law for making it, the teſtator's eſtate may be 
given and diſpoſed of ſo as not to leave the leaſt room for diſ- 
pute or litigation ; yet we muſt obſerve, that if the will be 
not made with good advice, it may be attended with as bad 
conſequences as if the teſtator had died inteſtate, and left bis 


. Black. Com. 1 V. 461. 463. 
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eſtate to the diſpoſition of the law; and this muſt be ſo obvious 
to every perſon who has been converſant with the books of 
report, or hath attended the courts of juſtice, that there need 
not much be ſaid concerning it; ſo that I ſhall juſt briefly 
take notice of an obſervation made by Sir William Black- 
ſtone on this head © ; which is, that an ignorance of the forms 
which the policy of the laws hath made ——_— for the word- 
ing of laſt wills and teſtaments, and of the atteſtation, muſt be 
of dangerous conſequence to ſuch as compile their own teſta- 
ments without any aſſiſtance; and that thoſe who have at- 
tended the courts of juſtice, are the beſt witneſſes of the con- 
fulion and diſtreſſes that are thereby occaſioned in families, 
and of the difficulties that ariſe in diſcerning the true mean- 
ing of the teſtator, or ſometimes in diſcovering any meaning 
at all; ſo that in the end his eſtate may often be veſted quite 
contrary to his intentions; becauſe he has perhaps omitted 
one or two formal words, which are neceſlary to aſcertain 
the ſenſe with indiſputable legal preciſion, or has executed 
his will in the preſence of fewer witneſſes than the law re- 
quires, | 


As it may be preſumed to have happened, where a will 
has been made contrary to the intereſt and inclination of 
ſome of the teſtator's family or relations, that the ſame un- 
known to the teſtator, has been deſtroyed before his death, 
or concealed after his death; and thereby notwithſtand- 
ing the care he may have taken to diſpoſe of his eſtate 
and effects, the ſame have been left to the diſpoſition of the 
law : to prevent this, it may be well here to obſerve lord 
Coke's advice; which is to make two parts of the will, and 
to leave one part thereof in the hands of a friend ; either of 
which parts may be proved, and by this means the teſtator's 
will may be ſecured; and if he ſhould have a mind to can- 
cel it at any time before his death, this will in no wiſe pre- 
vent or hinder him from ſo doing; no more than if there was 
only one part. For the cancelling of one part is as the can- 
celling of both s. Where the eſtate and effects are of any 
conſiderable value, this method of making the will in two 
parts, and leaving one part thereof with a friend, is commonly 
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4 CCOUNTING before the ordinary, 15. 61. 

Actions may be had by adminiſtrators, 2. 43. 

— in what caſes actions die with the deceaſed, 22. 

—— to be brought at common law for the deceaſed's 
goods, 23. 

AQs done by an adminiſtrator good till adminiſtration re- 
pealed, 50. 

Adminiftration, why it ſhould be obtained, 2. 

—— who are intitled thereto, 2. 5. 

—— by whom to be granted, 6. 

—— how void when granted by an improper court, . 

—— how and for what reaſon it may be revoked, 18. 

Adminiſtrator, his power, 20. 

— his intereſt in the deceaſed's goods, 21. 

—— in what caſes he may have the ſame actions as the de- 
ceaſed might have had, 22. 43. 

— may retain a debt due to himſelf, 27. 

— may diſtrain for rent, 23. 

— his office and duty in paying debts, 51. 

Adultery, wife barred of dower thereby, 97. 

—— barred by the cuſtom of London, 106. 

Advancement of children, 67. 

—— what may be given to or beſtowed upon a child, yet no 
advancement, 68. 

-—— what ſhall be deemed an advancement, 69. 

—— what may be given to a child, yet no advancement by 
the cuſtom of London, 106, 107. 

—— what may be an advancement in part or in whole, 108. 

—— what may and may not be deemed an adyancemeat of 
a child by the cuſtom of York, 117. 

Aliens not dowable, 97. . 


— not capable of holding lands, ib. 
| Anceſtor, 
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Anceſtor, his ſeiſin, whereby his heir may be intitled, 86. 

— binding himſelf and heirs, real eſtate thereby liable to 
his debts, 93. 

Annuity, from what time intereſt ſhall be allowed on arrears 
thereof, 57. 

Appeal, adminiſtration ſuſpended thereby, 50. 

Apprentice, intereſt therein a chattel perſonal, 7. 

—— muſt be provided for, 58. 

Aſſets, divers kinds thereof, 45. 

—— what ſhall be aſſets in the adminiſtrator's hands to make 
him chargeable, 45, 46, 47, 48, 49. 

Award, 48. 


B. 

Baſtard has no kindred, 84. 8 
Bond to the ordinary on obtaining adminiſtration, 14. 
Bonds ſpecialties, and to be paid next to- debts of record, 58, 
heir not to be charged thereby, unleſs mentioned, 56, 
Bona notabilia, 6, 7. 12. 
Borough Engliſh lands, heir thereto not to abate in reſpect 

thereof, 68. 
— Cuſtom of, 100. 


C. 


Canons appointing perſons exerciſing eccleſiaſtical juriſdic- 
tion how to act in reſpect of granting adminiſtration, 
10. 12. 

Caſtle built for deſence of the realm, widow cannot be en- 
dowed thereof, 98. 

Chancery, a bill for diſtribution properly lies there, 63. 

Charters and deeds belong to the heir, 35. 

Chattels real and perſonal, 29. 

Child in the mother's womb intitled to a ſhare in diſtribution, 

2. 104. 

Citation, adminiſtration repealed thereby, 50. 

Co-executors differ from adminiſtrators, 21. 

Co- heireſſes, if advanced to abate for the ſame, 67. 

Collateral kindred, 77. 

Common without ſtint, widow cannot be endowed thereoh, 98. 

Corn ſown, to whom it ſhall go, 3o, 31. 

Coſt in ſuits, 44. 62. 1 

Creditor may have action againſt heir and alice, 93. 

Curteſy of England, 94. | 

Cuſtoms that prevail in certain counties, &c, 99, 100. 

— in the city of London and province of Vork, 101. 
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D. 


Death, if two adminiſtrators, and one dieth, the adminiſtra- 
tion ſurvives, 21. 

Debt, action of, 588. that 

— — of paying debts according to their priority, 51. 

Decree in equity equal to 3 at law, 54. 

Defraud of creditors by adminiſtrations granted to a ſtranger 
of mean eſtate, 50. 

Demeſne, 24, 25. | 

Deſcent of lands, 86. 12 

Deſcendants preferred to all aſcendants and collaterals, 74. 

Diſtribution, time when to be made, 64. ; 

—— how to be made among the rnteflate's wife and chil- 
dren, 66. FE 4 5 

— how among children and grandchildren, 72, 73. 

—— how among the next of kin, 74. 81, 

—— how among the inteſtate's wife and children by the 
cuſtom of London, 103. 113. 

—— how where there is a widow and no child, 104. 112. 

— how where there are children and no widow, 104. 106. 

—— how among the wiſe and children by the cuftom of 
York, 114. 120, 121. | 

—— how where there is a widow and no child, 119, 120. 

—— how where there are children and no widow, 119. 
121. 

Dower, what is requiſite to intitle a wife thereto, 97. 

—— what may render het incapable thereof, ib. 

— cannot be barred but by her own act, 98. 

may be barred by ſettlement made before marriage, q. 


E. 


Eecleſiaſtical courts. See ſpiritual courts. a | 
Eldeſt ſon and his iſſue to ſucceed before the younger, 88. 
Emblements, 30. 
Entry not always neceſſary to give ſeiſin in deed, 94. 
Eſcheat, 84. 91. hoy 
Eftate pur auler vie diſtributable, 30. 49» 
Eftates of inheritance and freehold, 28. | 
Eſtate mortgaged muſt be redeemed for benefit of the heir, 
54+ 93- 5 4 
Kk Executor 
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Executor of his own wrong, 51. 

por what an adminiſtrator may be charged as ſuch, 50. 

Execution, of two judgments the firſt that ſues execution to 
be preferred, 5 3. | 

Ex-officio, no judge of the prerogative to cite perſons thus 
without ſufficient, reaſon, 12. 


F. 


Father intitled to his child's perſonal eſtate, 74, 75. 
Fees and expence of obtaining adminiſtration, 16, 17. 
Fee-ſimple, 86. 

Fee-tail general or ſpecial, 115. 
Females, how to inherit, 88. 
Funeral charges, 51. 


G. 


Gavelkind, cuſtom of, 99, 100. 

Goods and chattels concern the adminiſtration, 14. 

— — adminiſtrator intereſted therein, 21. 

Grandchildren to abate for what their father was advanced, 70. 

——- how intitled to a diſtributive ſhare, 72, 73. 
Guardian, 102. 124. F 


H. | 
Half blood intitled to adminiſtration, 4, 5. 

— to a ſhare in diſtribution, 71. 75. 83. 

—— not inheritable, 91. | 

Heir intitled to his anceſtor's eſtate, 86, 87. 

— to a ſhare in diſtribution of perſonal eſtate, 67. 
=——— to things affixed to the freehold, 31, 32. 
—— to things in nature of chattels, 20, 30. 34, 35- 

—— fayoured by the law in reſpect to his anceſtors debts, 93. 
— by the oh fr of York barred of a filial portion, by 
having lands by deſcent or otherwiſe, 115, 116. 

Heir-looms, 34, 35. | 

Hereditaments incorporeal, 24. 

Hotchpot, 67. 

Huſband intitled to the adminiſtration of his wife's goods, 3 
d his wife's real eſtate by the curteſy of England, 94- 
Huſband and wife may convey wife's real eſtate, 96. 
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I. 

Ideot, if 4 be an ideot huſband cannot be tenant by the 
curteſy, 97. ; 

Infants not capable of adminiſtering, 5. ; 

—— ordinary to aſſign a perſon to take care of infant's per- 
ſonal eſtate, 124. 

— at certain age infants may diſpoſe of perſonal eſtate by 
will, 113. 122. 

Inheritances never lineally aſcend, 87, 

Intereſt, 57. 

Inteſtates, 1. . 

Inventory, of making it, 37. 

— things that — to 15 put therein, and the form of it, 

I, 42. 

be if huſband and wife are joint-tenants, and 
huſband ſows the land and dies, wife ſhall have the 
corn, 31. 

Joint-tenancy, wife cannot be endowed of an eftate held 
therein, 99. _ 

Jointure, wife may be barred of dower thereby, ib. 

Judgments docketted, 52, 53- | a ; 

not to be preferred in payment to a decree in equity, 54. 


K, 
King, debts due to him, 52. 
—— intitled to the eſtates of inteſtates where there is no 
kindred, 84. 
Kindred diſtinguiſhed either by the right line or collateral, 77. 


L. 


Land given to or ſettled on a child, no advancement by the 
cuſtom of London, 106, 107. 

Law not held fo ſtrict as former] y in reſpect to taking away 
things affixed, 32, 33. 

Leaſes for years chattels, and go to the adminiftrator, 28, 29. 

Letters of attorney to two, by the death of one the authority 
ceaſeth, 21. 

M. 
Male iſſue admitted to inherit before female, 87. 
—— if two males in equal degree the eldeſt alone to inherit, 88. 


Mandamus, writ of, 3˙ 
k 2 Marriage 


INDEX 


Marriage with kindred doth not intitle to a ſhare of an in. 
teſtate's eſtate, 84. | | 

—=— huſband and wife intitled in right of each other, 85, 

Mother intitled to her child's perſonal eſtate, 74, 75. 

Mortgage, to whom money due thereon is to be paid, 49, 

—— to be paid out of the perſonal eſtate, 54. 

—— not to be preferred in payment to other real incum- 
' brances, 55. 

Non proſs, executor ſhall pay coſt on judgment thereof, 44. 

Notice of debts, 56. 58. 


O. 


Oath on taking letters of adminiſtration, 13. 
Ordinary, 2. 

— may be compelled to grant adminiſtration, 3. 
— his power of granting it, 3, 4, 5. 

Orphans of London, 102, 103. 

Outlawry, 48. 


P. 


Parſon, if ſow his glebe land, and die, his executors to have 
the corn, 31. 

Paraphernalia, wife's right thereto, 36, 37. 

Peculiar eccleſiaſtical juriſdictions, 

Plantation, a chattel to pay debts, 46. + 

Poſthumous child intitled to a ſhare in diſtribution, 75, 

Precedency in payment of debts may be given by admini- 
ſtrator, 53, 54. 56. | 

Prerogative court, reaſon of its foundation, . 

Prohibition, writ of, 18. 


Q. 
Queen conſort, 67. 


R. 


Record, debts due thereon when to be paid, 52, 53, 54+ 
—— to be taken notice of at executors's peril, 56. 

Rent arrear equal to a debt by ſpecialty, 55. - 

—— may be diſtrained for, 23. 

—— adminiſtrators may bring actions or diſtrain for rent- 


ſervice, rent-charge, rent-ſeck, and fee-farm, 23, 24. 


—— deſcription of theſe rents, 24, 25. Rent 
ent 


INDIE X 


Rent that a man hath in right of his wife, the remedy he hath 
for getting the ſame after his wife's death, 25. 

that any perſor hath who has any rents of fee · farms for 
the life of another who dies, ib. 

Releaſe of a debt makes it aſſets, 48. 

Repreſentation, 71. 

—— how admitted among collaterals, 77: 

Retainer, adminiſtrators may retaindebts due tothemſelves, 27. 

Revocation of adminiſtration, 18, 19, 20. 


8. 


Scire facias may be ſued by new adminiſtrator, 

deiſin, difference between a ſeiſin in law and ſeiſin in deed, 94. 

Simple contract debts, 57. 

— one ſimple contract creditor may be paid his wholg 
debt if no ſuit commenced, 58, 

Specialty debts, when to be paid, 55. 

—— heir liable thereto, 93, 94. | 

Spiritual court, how the officers thereof ſhall act with reſpect 
to perſons applying for adminiſtrations, 10, 11, 12. 

—=— its power for compelling adminiſtrators to make diſtri- 
bution, 6r. 

Suſpenſion of adminiſtration, 50. 


p of 
Table of diſtribution, 83. 
Tenants in fee-ſimple, fee - tail, and for term of life, 24. 
Teſtament, diſtinction between that and a will, 1. 


U, 


Uſe of a will where a man gives thereby juſt as much as the 
law would in caſe of inteſtacy, 122, 123. 

—— wherea man leaves a wife and ſeveral chilcrenof age, 123. 

—— where a man leaves no wife but children under age, 124. 


W. 

Wager of law, 55. 

Widow's chamber by the cuſtom of London, 103. 

— what widows have been allowed by the cuſtom of the 
province of York, 114. 

Wife alone cannot diſpoſe of her eſtate, 96. 

Will, aman may therebydiſpoſe ofhis whole perſonaleſtate, 1or. 

—— method to preſerve a will from being clandeſtinely de- 
ſtroyed, 125. ä 


F I 81 


